Texas Water
Development Board

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.texas.gov
Phone (512) 463-7847, Fax (512) 475-2053

TO: Board Members
THROUGH: Jeff Walker, Executive Administrator

FROM: Todd Chenoweth, General Counsel
Jessica Zuba, DEA, Water Supply & Infrastructure
Kimberly Rhodes, State Programs Coordinator, Program Administration

DATE: June 17, 2019

SUBJECT: Economically Distressed Areas Program - Contract between the Texas Water
Development Board, the Texas Commission on Environmental Quality, and
the Texas Department of State Health Services

ACTION REQUESTED

Authorize the Executive Administrator to execute a contract with the Texas Commission on
Environmental Quality and the Texas Department of State Health Services for the
completion of public health nuisance determination surveys related to financial assistance
through the Economically Distressed Areas Program.

BACKGROUND

The Economically Distressed Areas Program (EDAP) provides both loan and grant
financing to eligible entities and projects. The typical EDAP project receives assistance
consisting of a loan and grant in a ratio determined by several factors established in the
agency’s rules. In accordance with Section 17.933 of the Texas Water Code, the amount of
grant funding provided may not exceed 50 percent of the project’s total EDAP financial
assistance unless the Texas Department of State Health Services (DSHS) determines that a
public health nuisance exists in the proposed project area.

DSHS currently conducts public health nuisance surveys at the request of the TWDB during
the review of EDAP financial assistance applications in accordance with an existing
contract. The cost of the surveys is reimbursed by TWDB and Texas Commission on
Environmental Quality (TCEQ) on a 50/50 cost share basis.

CONTRACT REVISIONS
The attached draft contract incorporates the following revisions:
* New effective date of September 1, 2019.
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e Updated DSHS and TCEQ contact information, DSHS signee, and TCEQ contract
number.

e Updated Texas Water Code 17.933(b) references in Section II #4 and in the
background section of Exhibit A.

The draft contract does not revise the total amount that may be reimbursed to DSHS. In
accordance with the Appropriations Act rider for DSHS, the amount of reimbursements
may not exceed a total of $125,000 per agency for the biennium.

TIMELINE

If the Board adopts this recommendation, the contract would be executed prior to its
effective date of September 1, 2019. It automatically renews for the second year of the
biennium, which would extend the contract period through August 31, 2021. The agencies
will review and renew the contract every two years.

RECOMMENDATION

The EA recommends that the Board authorize the execution of the attached contract with
the TCEQ and DSHS covering the public health nuisance surveys for EDAP, with the ability
to make minor revisions that do not alter the underlying content.

Attachment: 1- DRAFT Interagency Cooperation Contract between the TWDB, TCEQ, and
DSHS



ATTACHMENT 1

STATE OF TEXAS § TWDB Contract No. 1800012107
§ DSHS Contract No. 537-18-0378-00001
COUNTY OF TRAVIS § TCEQ Contract No. 582-20-10439

INTERAGENCY COOPERATION CONTRACT
BETWEEN
TEXAS WATER DEVELOPMENT BOARD,
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY AND
TEXAS DEPARTMENT OF STATE HEALTH SERVICES

THIS INTERAGENCY COOPERATION CONTRACT (Contract) is entered into by and
between the State agencies shown below as the Parties to this Contract, pursuant to the
authority granted and in compliance with the provisions of the Interagency Cooperation
Act, Chapter 771 of the Texas Government Code.

SECTION 1. CONTRACTING PARTIES

Receiving Agencies: Texas Water Development Board (TWDB)
1700 North Congress
Austin, Texas 78701
(512) 463-7847

Texas Commission on Environmental Quality (TCEQ)
12100 Park 35 Circle Building A

Austin, Texas 78753

(512) 239-4136

Performing Agency: Texas Department of State Health Services (DSHS)
1100 West 49th Street
Austin, Texas 78756
(512) 776-7111

SECTION II. STATEMENT OF SERVICES TO BE PERFORMED

1. Upon written request by TWDB, DSHS shall conduct nuisance surveys associated
with applications submitted to the TWDB for financial assistance through the
Economically Distressed Areas Program (EDAP) managed by TWDB in
accordance with § 17.933, Water Code and 31 Texas Administrative Code (TAC)
§ 354.6. TCEQ shall be notified in writing by DSHS of work to be performed
prior to DSHS starting the nuisance survey.

2. Requests for the performance of nuisance surveys shall originate from the
TWDB’s designated Deputy Executive Administrator, who has oversight of the
EDAP, or else that person’s authorized designee. Written requests may be
submitted to DSHS either via first class mail or electronic delivery.



Prior to the development of any nuisance survey, TWDB shall coordinate a
meeting between the representatives, or their appropriate designees, of the parties
to this Contract and the applicant, or its appropriate designees, requesting
financial assistance from the TWDB for the EDAP financial assistance.

In accordance with Texas Water Code 17.933(b), DSHS shall make a
determination (Determination) on whether a nuisance dangerous to the public
health and safety exists resulting from water supply and sanitation problems in the
area to be served by the proposed project. Nuisance surveys shall focus upon
water supply testing and evaluation, identification of sanitation problems, a
classification of related public health and safety concerns in the area identified
within the EDAP project scope, and any other areas of concern as further detailed
in the relevant guidance related to nuisance surveys as developed and maintained
by DSHS (Exhibit A).

. DSHS shall complete all services, written reports, and deliverables due to the

TWDB related to specific EDAP requests within the project-specific timeline
agreed upon by DSHS, TWDB, and TCEQ during the meeting required by
Section II(3) of this Contract. DSHS shall commence collecting samples and
information within forty-five (45) days of the meeting required by Section II(3).

As set forth in Section IV below, TWDB and TCEQ shall each assume 50% of the
actual costs incurred by DSHS for the performance of individual nuisance
surveys. DSHS shall adhere to State of Texas travel allowances and/or
regulations.

Public health determinations made by DSHS pursuant to this Contract shall be
considered final; however, DSHS understands and agrees that, under limited
circumstances (and after due consultation by all Parties involved) it may be
required to conduct additional testing and/or site visits related to a Determination
previously submitted to the TWDB at an additional cost to the TWDB and TCEQ
as negotiated between the Parties prior to rendering service. The Parties
understand and agree that TWDB will only provide an EDAP project with more
than fifty percent (50%) in grant funding if a Determination is made by DSHS in
accordance with § 17.933(b), Water Code, this Contract, and Exhibit A.

SECTION III. CONTRACT AMOUNT

1.

The total amount of this Contract shall not exceed the amount of budgeted
funding for the performance of nuisance surveys as appropriated to and
determined by the TWDB and TCEQ); for purposes of this Contract, the amount
may not exceed a total of ONE HUNDRED TWENTY-FIVE THOUSAND DOLLARS AND
NO CENTS ($125,000.00) per agency for the biennium. TWDB and TCEQ shall be
responsible for notifying DSHS in advance should funding become unavailable,
or if the amount of reimbursement estimated by DSHS exceeds the amount of
available funding.
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RECEIVING AGENCY: PERFORMING AGENCY:
TEXAS WATER DEVELOPMENT DEPARTMENT OF STATE
BOARD HEALTH SERVICES

Jeff Walker Stephen Pahl

Executive Administrator

Date:

RECEIVING AGENCY:
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Ramiro Garcia, Jr.
Deputy Director

Date:
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Associate Commissioner

Date:




Exhibit A -

Public Health Nuisance(s) Guidance for the
Economically Distressed Areas Program (EDAP)

Purpose

This guidance document establishes criteria to determine the existence of a public health nuisance for

purposes of the Economically Distressed Areas Program (EDAP).

Background

Subchapter K of Chapter 17 of the Texas Water Code (Section 17.921 et seq.) authorizes the Texas Water
Development Board (TWDB) to provide financial assistance to economically distressed areas for water
supply and sewer service projects. Section 17.933(b) states that the TWDB may not provide enhanced
funding beyond the 50% authorized by statute unless the Texas Department of State Health Services
(DSHS) “determines that a nuisance dangerous to the public health and safety exists resulting from water
supply and sanitation problems in the area to be served by the proposed project.”

Definitions

OSSF - an on-site sewage disposal system.

DSHS - Texas Department of State Health Services.
TWDB - Texas Watér Development Board.

TCEQ -— Texas Commission on Environmental Quality.

Temporary Condition — Environmental or biological situations brought about as a result of
natural occurrences of a time limited nature.

Malfunctioning OSSF — An OSSF not functioning as evidenced by surfacing effluent, ponding of
sewage, back-up of sewage, or other evidence of system failure.

Hllegal OSSF —~ An OSSF not in compliance with Texas Administrative Code Chapter 285.

Graywater — wastewater from clothes washing machines, showers, bathtubs, handwashing
lavatories, and sinks that are not used for disposal of hazardous or toxic ingredients.
The term does not include wastewater:

(1) that has come in contact with toilet waste;
(2) from the washing of material, including diapers, soiled with human excreta; or

(3) from sinks used for food preparation or disposal.

Imminent Health Hazard — any violation, combination of violations, condition, or combination of
conditions making it probable that continuance may be injurious to public
health.



Privy — Outside non-plumbed toilet, typically referred to as an ‘outhouse.’
Septic Tank — Storage tank(s) designed to hold raw sewage and typically buried.
Cesspool — Exposed surface standing raw sewage.

EDAP - Economically Distressed Area Program.

Public Health Nuisance

Public Health nuisances are defined in Section 341.011 of the Health and Safety Code. The relevant

provisions, applicable to the EDAP, are as follows:

(1) acondition or place that is a breeding place for flies, that is in a populous area, and
that results from the presence of human wastewater or excreta;

(2) sewage, human excreta, wastewater, garbage, or other organic wastes deposited,
stored, discharged, or exposed in such a way as to be a potential instrument or
medium in disease transmission to a person or between persons;

(3) aplace or condition harboring rats in a populous area; rat infestations resulting from
improper disposal of kitchen or human waste as a direct result from the lack of a
proper septié system or a failing septic system;

(4) the maintenance of an open surface privy or an overflowing septic tank so that the
contents may be accessible to flies; and

(5) an object, place, or condition that is a possible and probable medium of disease

transmission to or between humans.

DRINKING WATER

1) Absence of potable water for human consumption (drinking, cooking, and washing);

2) A public water system that provides drinking water that does not meet federal and state drinking
water standards of 30 TAC Chapter 290;

3) A public water system well or a private water well which has become unusable, or has the
potential to become unusable, because of conditions including: private water well(s) located
within 100 feet of on-site sewage facility (OSSF) disposal areas or located within 50 feet of a
septic tank. If a private well is pressure cemented or grouted down to 100 feet, or to the water
table if the water table is less than 100 feet, then such private well(s) located within 100 feet of
an OSSF disposal area or within 50 feet of a septic tank will not be considered to be a nuisance.
(30 TAC Chapter 285.);

4) One or more public water supply well(s) located within 150 feet of an on-site sewage facility

disposal area or located within 50 feet of a septic tank, unless other adequate public water supply



5)
6)

7

8)

wells are in use and capable of meeting minimum capacity requirements and maximum daily
demand;

Detection of fecal indicator organisms in a well;

Deterioration of a public water system due to factors other than operator error or neglect, such
that the structural integrity of major components is compromised resulting in an inability to
consistently provide an adequate supply of water for human consumption. See 30 TAC Chapter
290, Subchapter D, Rules and Regulations Regarding Public Water Supply. Nuisance
determinations under the provisions of this paragraph will be referred to the Texas Commission
on Environmental Quality Colonia’s Coordinator for distribution to the appropriate division;
Any other condition relating to inadequate water supply that results in a quantifiable and
documented adverse effect on human health.

The presence of an imminent health hazard.

A temporary condition caused by hurricane, flood. tornado or other act of nature may not be a nuisance for
EDAP purposes as described in TEXAS WATER CODE § 17.933(b).

WASTEWATER

)]

2)

3)

4)

Malfunctioning or failing individual sewage disposal systems that cannot be remedied under
Chapter 285 of the Health & Safety Code due to lot sizes smaller than Y2 acre, as evidenced by
surfacing effluent;
OSSFs not meeting the requirements outlined in Chapter 285 of the Health & Safety Code:

a. Cesspools;

b. Pit Privies or Outhouses;

c. Improperly sized systems;

&

Drain field and/or septic waste pipes leading to an open drainage ditch, open storm
sewer, or drained directly onto the ground; or

e. I[mproper diversion of graywater from the OSSF, resulting in the presence of organic

matter on the ground or ponding water.

Nuisance conditions propagating rodent harborage, fly breeding, and other unsanitary conditions
as a result of unsanitary sewage disposal systems.
Deterioration ~ due to factors other than operator error or neglect — of a public waste treatment
resulting in an inability to consistently furnish, operate and maintain collection, treatment and
disposal facilities to collect, treat, and dispose of waterborne human waste and waste from
domestic activities such as washing, bathing, and food preparation. See 30 Texas Administrative

Code Chapter 217 with regard to Domestic Wastewater Treatment Systems.



5) Any other effluent violation or unauthorized discharge which results in a quantifiable and
documented adverse effect on human health;

6) The presence of an imminent health hazard.

Protocol

1. The TWDB will request DSHS conduct a survey to determine if a public health nuisance exists.
2. Prior to issuing such request, an opportunity to meet with the TWDB, TCEQ, and Applicant will
be arranged in order for DSHS to discuss and review:

a. project scope and executive summary of the project;

b. review of detailed map(s) delineating the project area to ensure sufficient
information and data is available to identify parcels and addresses, appropriate
property lines, water or sewer lines, water well (private and public), water storage
tanks, septic tanks, disposal areas, and other treatment or disposal facilities are
clearly denoted; and

c. a clear statement of the problem (e.g., potable water supply, malfunctioning sewage

disposal, or lack of sewage disposal or treatment) is identified.

3. DSHS will review all documents provided by TWDB and Applicant, complete any additional
research, to include consultation with state and local agencies in order to supplement the

information as appropriate prior to commencing any field survey.

4. DSHS will conduct site visits to the area(s) under review and document observations in writing

and by photograph when appropriate.

5. DSHS will provide a written determination of the existence or non-existence of any public health
nuisance(s) to the TWDB. Public health nuisances which, in the opinion of DSHS can and should

be correctable outside the project scope as proposed by the applicant will be identified by DSHS.



Exhibit B -

Interagency Agreement Reimbursement Request

Interagency Agreement Reimbursement Request Request #El
Texas Department of State Health Services Time Period Covered (This Request)
Texas Water Development Board Frome | 100t To: | 053115
Texas Commission on Environmental Quality Requested Amount
$4,85233

Agency Contract # “RTH Payse D# Contract End Date “Amount

DERS =010-9237£5-001 278521 2827537237100 -

TANCE 1300311028 2 S 250X

TCES £32.13.34541 E) 22E0 0

2 10TAL| § 125,000.00

Requests Summary
Requestw Time Period Covered

\ - ‘AA
LN (Bl RypSnses DB amount TCEQ <mount

1 10/01/09 - 0212810 | ! §1557.72 §778.86 §778.85
2 0301110 - 081110  § $8.899.10 $4.440.25 §4.439 54
3 10/01/10 - 03311 7Y); $14.481.68 §7.240.84 §7.420.83
4 04/01/11 - 071316 $2.307.89 51.153.95 §1.133.95
3 09:01/11- 05/31/12 $17.947.30 88.97375 58.973.73
5 10:01/12 - 0930113 521859 $102.30 $109.30
7 10/01/13 - 0430114 9.07054 5453327 8453527
8 05:01114 - 08/31/114 $10.119.27 83.059.64 $5.0%9.64
9 10/01/14 - 0531115 $9.70455 5485233 5485233
Suztotats $74.30594 §3715347 $3731343
Ealances Remaining $ 2059306 $ 25346883 8 2515885

Certification: | certify that to the best of my knowledge and belief that the dilled costs hereon are in accordance with the
above mentioned contract(s) and all work performed is in accorgance with said contract(s).

fro— rop— —
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