Texas Water
Development Board

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.texas.gov
Phone (512) 463-7847, Fax (512) 475-2053

TO: Board Members
THROUGH: Jeff Walker, Executive Administrator
FROM: Todd Chenoweth, General Counsel

Alexis Lorick, Assistant General Counsel
DATE: September 28, 2018

SUBJECT: Consider authorizing the Executive Administrator to submit a waiver
request to the Texas Bond Review Board

ACTION REQUESTED
Consider authorizing the Executive Administrator to request a waiver from the Texas Bond
Review Board of certain requirements contained in Texas Water Code § 17.0112(a).

BACKGROUND

The Texas Water Development Board (TWDB or Board) is the state agency charged with
the responsibility for providing funding for the state’s Economically Distressed Areas
Program (EDAP) projects. EDAP funds are available for water and wastewater service to
eligible, economically distressed areas and inadequate systems throughout the state. In
September 2018, the Board approved the prioritization of several applicants for EDAP
assistance. The total amount of financial assistance requested by these applicants is
approximately $129,919,414. Approximately $53,492,380 remains in constitutionally,
authorized but unissued bonding ability for Texas General Obligation Water Financial
Assistance Bonds (Economically Distressed Areas Program) (hereinafter EDAP bonds).
Issuing the remaining EDAP bonds in state fiscal year 2019 would exceed a $50,000,000
limitation on EDAP issuances in Texas Water Code § 17.0112(a).

KEY ISSUES

Texas Water Code § 17.0112(a) prohibits the Board in a state fiscal year from issuing more
than $50,000,000 in EDAP bonds without first requesting and receiving a waiver to do so
from the Texas Bond Review Board. Additionally, the Board is required give the Texas Bond
Review Board an opportunity to give statutorily-required notice and hold a hearing.
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Texas Water Code § 17.0112(a) provides:

“[t]he [B]oard may issue not more than $25 million in bonds dedicated under Section 17.0111 of this
code and may issue not more than $50 million in bonds authorized under Article III, Texas
Constitution, during a fiscal year to provide financial assistance for water supply and sewer services
as provided under Subchapter K of this chapter[.]”

However, see Texas Water Code § 17.0112(b), which states:

“On request of the [B]oard, the bond review board by resolution may waive during any state fiscal
year the limits provided by Subsection (a) and authorize the [B]oard to issue an additional amount of
bonds if the bond review board finds that the amount of bonds authorized for that state fiscal year
has been exhausted or there is not a sufficient amount of bonds to meet the needs of the program
during the state fiscal year and that the public health and safety require immediate authorization of
additional bonds. Before the bond review board adopts such a resolution, it shall give notice and hold
a hearing to determine whether the limits should be waived and authorization given.” (emphasis
added).

The Executive Administrator requests authority to seek a waiver from the Texas Bond
Review Board pursuant to Texas Water Code § 17.0112(b), because the TWDB does not
have a sufficient amount of EDAP bonds to meet the program needs for state fiscal year
2019. The TWDB has not issued EDAP bonds since state fiscal year 2016.

Further, the public health and safety require immediate authorization of additional EDAP
bonds. Among the projects prioritized by the Board, several hold nuisance determinations
issued by the Texas Department of State Health Services, finding that a nuisance dangerous
to the public health and safety exists resulting from water supply and or sanitation
problems in the area to be served by the proposed project. It would be prudent for the
Board to utilize the remaining proceeds available to it for the foregoing projects. Seeking a
waiver of the limitation in Texas Water Code § 17.011(b) is appropriate at this stage in the
Agency’s administration of EDAP projects because it permits the Board to fully accomplish
the Legislature’s stated goal of providing state funds to eligible, economically distressed
areas.

Additionally, the Executive Administrator requests authority to seek a waiver prior to the
Board'’s consideration and commitment of funds for the applications the Board prioritized
in September 2018, because of the following language in Texas Water Code § 17.0112(b):

“Before the bond review board adopts such a resolution, it shall give notice and hold a hearing to
determine whether the limits should be waived and authorization given.” (emphasis added).

This is a case of first impression for both the TWDB and the Texas Bond Review Board. In
order to give both Agencies a sufficient amount of time to consider this waiver request, and
react accordingly, the Executive Administrator considers it appropriate to seek authority
for the waiver request prior to the Board’s consideration and commitment of funds for
EDAP applications in state fiscal year 2019. As with all other programs, the Executive
Administrator will request additional Board authorization to take all actions necessary to
prepare for the sale, delivery, and issuance of any future EDAP bonds.
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RECOMMENDATION

Authorize the Executive Administrator to request a waiver from the Texas Bond Review
Board pursuant to Texas Water § 17.011(b), authorizing the Texas Water Development
Board to request to issue more than $50,000,000 in EDAP bonds in state fiscal year 2019. A
waiver is appropriate for state fiscal year 2019 because the TWDB does not have a
sufficient amount of bonds for state fiscal year 2019’s program needs and the TWDB has
eligible applicants in excess of the statutory cap with projects where the Texas Department
of State Health Services has found that a nuisance dangerous to the public health and safety
exists in the proposed project areas.

Attachment(s):
Resolution 18-
September 20, 2018 Prioritization Memo of EDAP projects



Attachment 1

A RESOLUTION OF THE TEXAS WATER DEVELOPMENT BOARD
AUTHORIZING THE EXECUTIVE ADMINISTRATOR
TO REQUEST A WAIVER FROM THE
TEXAS BOND REVIEW BOARD OF REQUIREMENTS IN
TEXAS WATER CODE SECTION 17.0112(a)

(18-)

WHEREAS, pursuant to Section 49-d-10 of Article III of the Texas Constitution, the Texas
Water Development Board (TWDB or Board) has the authority to issue State of Texas, General
Obligation Water Financial Assistance Bonds (Economically Distressed Areas Program)
(hereinafter EDAP bonds) in an amount not to exceed $250,000,000, but may not issue more than
$50,000,000 in EDAP bonds during a state fiscal year in accordance with Texas Water Code §
17.0112(a); and

WHEREAS, approximately $53,492,380 in EDAP bonds remains constitutionally authorized,
but unissued, by the TWDB pursuant to Section 49-d-10 of Article III of the Texas Constitution; and

WHEREAS, at a September 20, 2018 meeting of the TWDB, the Board approved a
prioritization of Economically Distressed Areas Program (EDAP) applications and applicants for a
proposed state fiscal year 2019 bond sale; and

WHEREAS, the Board currently does not have sufficient EDAP bonds available for the
aforementioned applicants and projects, with the last issuance of new money EDAP bonds occurring
in state fiscal year 2016, and;

WHEREAS, several potential applicants and projects of state fiscal year 2019 EDAP funding
from the Board hold nuisance determinations issued by the Texas Department of State Health
Services, finding that a nuisance dangerous to the public health and safety exists resulting from the
water supply or sanitation problems in the areas to be served by the proposed projects; and

WHEREAS, in order to accommodate the EDAP program needs in state fiscal year 2019, and
to protect the public health and safety in the areas to be served by those prioritized projects where
a nuisance dangerous to the public health and safety exists, the TWDB must exhaust the remaining
constitutional authority in Section 49-d-10 of Article III of the Texas Constitution to issue EDAP
bonds in an amount which exceeds the statutory limitation on EDAP bonds issuances in a state fiscal
year; and

WHEREAS, before the Board may authorize the issuance of more than $50,000,000 in EDAP
bonds in a state fiscal year, it must seek and receive a waiver, and due authorization, from the Texas
Bond Review Board pursuant to Texas Water Code § 17.0112(b); and

WHEREAS, the Board deems it necessary to delegate the authority to the Executive
Administrator, or his authorized representative, to seek a waiver from the Texas Bond Review
Board to authorize the TWDB to request to issue more than $50,000,000 in EDAP bonds for a



proposed, state fiscal year 2019 EDAP Bond sale in order to address the current funding needs of
the program and protect the public health and safety of economically distressed areas projects
prioritized by the Board; and

NOW, THEREFORE, based on said considerations, the Texas Water Development Board hereby
finds:

That the TWDB does not have sufficient bonds to meet the needs of the EDAP program in
state fiscal year 2019, and that the public health and safety in the areas to be served by the
eligible applications and projects prioritized by the TWDB on September 20, 2018, require
immediate authorization of additional bonds.

NOW, THEREFORE, the Texas Water Development Board hereby resolves:

The TWDB hereby authorizes its Executive Administrator, or his authorized representative,
to request:

(a) a waiver from the requirements in Texas Water Code § 17.0112(a) from the Texas
Bond Review Board, on the grounds that the TWDB does not have sufficient bonds to
meet the needs of the EDAP program in state fiscal year 2019, and that the public
health and safety in the areas to be served require immediate authorization of
additional bonds in an amount not to exceed $53,492,380;

(b) authorization for the TWDB to submit a request to the Texas Bond Review Board
asking to submit, at a later date, a request to issue of all remaining authorized but
unissued EDAP bonds for state fiscal year 2019 in an amount not to exceed
$53,492,380; and

(c) that the Texas Bond Review Board give notice and schedule a hearing, pursuant to
Texas Water Code Section 17.0112(b).

APPROVED and ordered of record this the 16th day of October, 2018.

TEXAS WATER DEVELOPMENT BOARD

Peter M. Lake, Chairman

DATE SIGNED:

ATTEST:

Jeff Walker
Executive Administrator



Attachment 2

Texas Water
Development Board

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.texas.gov
Phone (512) 463-7847, Fax (512) 475-2053

TO: Board Members

THROUGH: Jeff Walker, Executive Administrator
Amanda Lavin, Assistant Executive Administrator
Rebecca Trevino, Chief Financial Officer

FROM: Jessica Zuba, Deputy Executive Administrator
Mark Wyatt, Director, Program Administration and Reporting
Tom Entsminger, State Programs Coordinator

DATE: August 31, 2018

SUBJECT: Economically Distressed Areas Program (EDAP)
Prioritization and Method of Allocating Available Funds

ACTION REQUESTED
Consider approving the EDAP project prioritization and method of allocating final program
funds.

BACKGROUND

The program was created in 1989 by the legislature to provide financial assistance for
economically disadvantaged areas’ infrastructure projects addressing inadequate
residential water or wastewater service. Program requirements include: annual median
household income of less than 75 percent of the state-wide level; a determination that
current water or wastewater infrastructure is either absent or inadequate to meet minimal
state standards; and the adoption of appropriate subdivision ordinances (model
subdivision rules).

The EDAP is funded primarily through the issuance of State of Texas general obligation
bonds. Constitutional amendments in 1989, 1991 and 2007 have authorized a total of $500
million in bonds dedicated to the program. Bond proceeds provide funding for projects
through grants and loans and annual general revenue appropriation is used to support the
debt service on the outstanding bonds. Additionally, the agency has been able to leverage
several federal funding programs to compliment the program, the most significant being
$350 million of Colonia Wastewater Treatment Assistance Program grants. To date, the
EDAP, and its related programs, have provided approximately $799 million to
disadvantaged areas, providing approximately 300,000 residents with first-time or
improved water and/or wastewater service.
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KEY ISSUES

Current bonding authority and program funds are substantially exhausted. The project
funding available from the remaining EDAP bonding authority is approximately
$53,490,000, and the remaining bonds are tentatively scheduled to be sold in early 2019.
Due to the projected demand and limited amount of funding available, on May 3, 2018, the
Executive Administrator (EA) presented a proposed prioritization methodology to utilize
the remaining funds. In addition, the EA recommended that a limit of $13,375,000 (25
percent of the remaining authority) be committed to any one project.

Based on the Board briefing, applications were solicited and due by July 18, 2018. Ten
applications were received totaling $129,919,414. Total program funds expected to be
available are approximately $54,776,982, comprised of bond proceeds and other program
funds on hand, and the bonds that will be issued in early 2019.

PRIORITIZATION CRITERIA

As discussed at the May 3, 2018 Board meeting, the criteria seeks to prioritize the projects
ready to proceed with Construction phase activities after having completed their Planning,
Acquisition, and Design phase. Projects received points corresponding to their progression
through the categories described in the EDAP Facility Engineering Plan Scope of Services
(WRD-023A), as well as documented completion of project-related acquisition and design
activities.

Description Score
Planning: Categories A, B, and C have been completed 1 Point
Planning: Category D has been completed and facility engineering 1 Point
plan has been approved by TWDB by the application due date
Design has been completed (including all plans and specifications and 1 Point

acquisitions have been completed) and submitted along with the
application before the application due date

All acquisitions for the project have been completed (or are not 1 Point

required for the project) and evidence is submitted with the

application

Maximum Possible: 4 Points
TIEBREAKER

The EA implemented a tiebreaker, with ties broken in favor of projects with the lowest
EDAP project cost per residential water or wastewater connection as appropriate to the
project. For the tiebreaker calculation, project cost is the total proposed amount of eligible
EDAP assistance requested currently under consideration, not to exceed $13,375,000, and
all prior EDAP commitments to the project.

For wastewater projects, the number of residential connections used in the tiebreaker
calculation is based on the number consistent with the service provider’s mandatory
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connection policy. For water projects, the calculation is based on the number of residential
connections in the project area upon project completion.

PRIORITIZATION OF APPLICATIONS RECEIVED
TWDB staff reviewed the applications and applied scores based on the methodology
described above. The summary of the ranking is shown in Table 1.

Table 1: Prioritization

Rank Applicant Application Request
1 Brady, City of $28,664,000
2 El Paso Water Ultilities Public Service Board $42,648,054
Beaver Creek Water Control and Improvement $6,486,462
3 District No. 1
4 Kerr County $13,400,000
5 Mission, City of $5,104,000
6 North Alamo Water Supply Corporation $15,854,000
7 Menard, City of $2,788,000
8 Iola, Town of $10,995,000
9 Alpine, City of $1,179,873
10 Rio Hondo, City of $2,800,025
TOTAL $129,919,414

The initial scoring resulted in several ties that were resolved with the tiebreakers as
reflected in the detailed spreadsheet in Attachment 1. One applicant indicated their project
would have a reduced number of residential connections with the funding limit applied, so
their cost per connection was calculated using the reduced number of connections.

PUBLIC REVIEW AND COMMENTS

The draft prioritization was posted on the TWDB website for public review and comment
from September 4 through September 13, 2018. Notice of its availability was sent to all
entities that submitted an EDAP application seeking these funds. The public comments and
the agency’s responses are shown in Attachment 2.

IMPLEMENTATION

Staff will process the prioritization list in ranked order and will work with applicants to
determine the funding line based on applications moving forward. It is anticipated that
projects with costs in excess of the applied limit will need close coordination with other
agency funding programs. Applicants accessing the remaining EDAP funds will need to
close on their financing in coordination with the proposed bond sale.

Applications have been reviewed for prioritization purposes only, therefore, staff will need
to complete the standard review process. EDAP funding commitments may consist of a
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combination of debt obligations and grants based on a programmatic grant to loan ratio
calculation which will be applied during the review process.

The proposed schedule for funding commitments, bond sale, and applicant closings is
shown below.

December 13, 2018 Recommended Board commitments

February 2019 TWDB Bond Sale

February/March 2019 TWDB Bond Closing

March 2019 Recipients begin closing on funds
RECOMMENDATION

The Executive Administrator recommends approval of the prioritization and method of
allocating the remaining EDAP funds.

Attachments: 1 - EDAP Application Prioritization
2 - Response to Public Comments



EDAP

Economically Distressed Areas Program

SFY 2018/2019 Prioritization

ATTACHMENT 1

Prioritization Criteria Tiebreaker
TWDB . . Planning: | Planning: Estimated Total N
urren i umber o
. . . L A B, C D Design | Acquisition | Prioritization Prior EDAP | EDAP Cost to Date . . EDAP Cost per
Rank Project Entity Project Application C let C | C let C let S Funding (including prior EDAP; with Residential C ti
Number Request omplete | Complete | Lomplete | Lomplete core (For this Project) | the $13,375,000 limit) o onnection
(a) (a) (©
. Radium Reduction Groundwater
1 10447 Brady, City of $ 28,664,000 Yes Yes Yes Yes 4 $ 1,804,000 | $ 15,179,000 2,300 $ 6,600
Treatment
El Paso Water Utilities .
2 10438 ) ) Montana Vista Wastewater System | $ 42,648,054 Yes Yes Yes Yes 4 $ 2838016 $ 16,213,016 800 (b) $ 20,266
Public Service Board
Beaver Creek Water
Control and . . .
3 10418 - First-Time Water Service $ 6,486,462 Yes Yes Yes Yes 4 $ 533,862 | $ 7,020,324 301 $ 23,323
Improvement District
No. 1
4 10366 Kerr County Center Point Wastewater System $ 13,400,000 Yes Yes Yes Yes 4 $ 14,293,118 $ 27,668,118 700 $ 39,526
5 10439 Mission, City of Northwest Sewer Service $ 5,104,000 Yes Yes Yes No 3 $ 579,000 | $ 5,683,000 662 $ 8,585
North Alamo Water | North Weslaco Colonias Wastewater
6 10445 . $ 15,854,000 Yes Yes Yes No 3 $ 1,568,000 | $ 14,943,000 752 $ 19,871
Supply Corporation System
7 10421 Menard, City of Surface Water Treatment Plant $ 2,788,000 Yes No No Yes 2 $ 92,570 | $ 2,880,570 679 $ 4,242
8 10422 Iola, Town of New Wastewater System $ 10,995,000 Yes Yes No No 2 $ 235,000 | $ 2,280,000 (d) 166 $ 13,735
. . Wastewater Treatment Plant
9 10456 Alpine, City of $ 1,179,873 No No No Yes 1 $ - $ 226,469 (d) 2,223 $ 102
Improvements
. . Wastewater Treatment Plant
10 10455 Rio Hondo, City of L $ 2,800,025 No No No Yes 1 $ -1 9 344,500 (d) 765 $ 450
Rehabilitation
$ 129,919,414
a Planning categories A, B, C and D as described in TWDB WRD-023A.
b Applicant indicated the number of residential connections associated with the project would be reduced from 2,333 to 800 based on the $13,375,000 limit.
c Tiebreaker calculation includes only the EDAP costs currently eligible based on a preliminary TWDB review.
d Does not include Construction funding




ATTACHMENT 2

Public Comments and TWDB’s Responses

The prioritized list of applications (Attachment 1) was posted on the TWDB web site from
September 4, 2018 to September 13, 2018 for public comment. Twelve comments were
received: nine supporting Kerr County’s application for Center Point Wastewater System,
and three supporting El Paso Water Utilities Public Service Board’s application for Montana
Vista Wastewater System. TWDB’s summaries of and responses to the comments are as
follows:

Kerr County: Center Point Wastewater System

Comments received for this application highlight the project’s anticipated benefits,
including the treatment of wastewater that might otherwise be released into tributaries of
the Guadalupe River. The comments point out the prior funding received for this project
and Kerr County’s successful integration of various funding sources. None of the comments
requested a change in the prioritization methodology or score.

No changes were made to the prioritized list as a result of these comments.

El Paso Water Utilities Public Service Board: Montana Vista Wastewater System

Public comments received for this application emphasize the need for the project.
Comments mention the community’s official status as a colonia. Commenters also point out
that the community received a Public Health Nuisance Determination from the Texas
Department of State Health Services (DSHS). None of the comments requested a change in
the prioritization methodology or score.

No changes were made to the prioritized list as a result of these comments.
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