SB3 Section 4.04(e)(6)
Task: Review innovative methods of compensation to affected property owners, including royalties for water stored on acquired properties and annual payments to landowners for properties acquired for the construction of a reservoir to satisfy future water management strategies.

Innovative Compensation Summaries from 80th and 81st Legislative Sessions
Provisions that passed during the 80th Legislative Session:

Senate Bill 3, Section 3.01:  Amended State Water Planning statute, Texas Water Code (TWC) 16.051, to add Subsection (i) as follows: 

(i) For purposes of this section, the acquisition of fee title or an easement by a political subdivision for the purpose of providing retail public utility service to property in the reservoir site or allowing an owner of property in the reservoir site to improve or develop the property may not be considered a significant impairment that prevents the construction of a reservoir site under Subsection (g).  A fee title or easement acquired under this subsection may not be considered the basis for preventing the future acquisition of land needed to construct a reservoir on a designated site.

Senate Bill 3, Section 3.02:  Added TWC Sec. 16.143, as follows: 
Sec. 16.143. Option to Lease. (a) A former owner of real property used for agricultural purposes that was acquired, voluntarily or through the exercise of the power of eminent domain, for a reservoir whose site has been designated as unique for the construction of a reservoir under Section 16.051(g) is entitled to lease the property from the person who acquired the property under terms that allow the former owner to continue to use the property for agricultural purposes until the person who acquired the property determines that such use must be terminated to allow for the physical construction of the reservoir. Consistent with Subsection (b), the lease is subject to the terms and conditions set forth by the person who has acquired the property that are related to the use of the property by the former owner, including the term of the lease, the rent the former owner is required to pay under the lease, and the uses that may be allowed on the property during the term of the lease.
Senate Bill 3, Section 3.02:  Added TWC Sec. 16.144, as follows: 

Sec. 16.144. Environmental Mitigation. (a) If a person proposing to construct a reservoir whose site has been designated as unique for the construction of a reservoir under Section 16.051(g) is required to mitigate future adverse environmental effects arising from the construction or operation of the reservoir or its related facilities, the person shall, if authorized by the applicable regulatory authority, attempt to mitigate those effects by offering to contract with and pay an amount of money to an owner of real property located outside of the reservoir site to maintain the property through an easement instead of acquiring the fee simple title to the property for that purpose.


(b) An owner of real property may reject an offer made under Subsection (a). If agreement on the terms of an easement under Subsection (a) cannot be reached by the parties after a good faith attempt and offer is made, then the party constructing the reservoir may obtain fee title to the property through voluntary or involuntary means.

Proposed in Legislation that did not pass:

House Bill 2470, 80th Legislative Session, Section 1:  Proposed amending Texas Water Code (TWC) Chapter 11, to add Subchapter K as follows: 

Subchapter K. Surface Water Fees.

Sec. 11.601. Surcharge on Surface Water Impounded in a Reservoir. (a) The holder of a permit to impound surface water in a reservoir subject to Section 16.143, Water Code shall submit to the commission on an annual basis a surcharge fee equal to the ad valorem tax rate of each political subdivision that assessed ad valorem taxes on property within the reservoir site multiplied by each acre-foot of surface water the permit authorizes be impounded.

(b) Not later than 90 days after the surcharge is submitted under Subsection (a), the commission shall appropriate the surcharge to the political subdivisions that assessed ad valorem taxes on the property located within the reservoir site based upon the proportion of the total ad valorem tax revenue collected by the political subdivisions before the property was acquired to construct the reservoir.
(c) The commission may assess the permit holder a fee in an amount necessary to administer this section.

Sec. 11.602. Royalty Fee on Surface Water Impounded in a Reservoir. (a) The holder of a permit to impound surface water in a reservoir subject to Section 16.143, Water Code shall submit on an annual basis to the commission a royalty fee equal to 10% of the total net revenue earned by the permit holder for the sale or lease of the water authorized to be impounded under the permit.

(b) Not later than 90 days after the royalty fee is submitted under Subsection (a), the fee shall be appropriated by the commission to the property owners listed in Section 16.143(a)(3) based upon the number of acres the property owner had purchased or taken for the construction of the reservoir.

(c) The commission may assess the permit holder a fee in an amount necessary to administer this section.
House Bill 2470, 80th Legislative Session, Section 3.02:  Proposed amending Texas Property Code Chapter 21, to add Section 21.0422 as follows: 

Sec. 21.0422. Assessment of Damages: Property Condemned for a Reservoir and Related Facilities. (a) In a condemnation proceeding initiated to acquire property under Section 21.0122, the special commissioners or court shall admit and consider evidence relating to each injury and loss, if any, to the property owner that a reasonably prudent person would consider in a negotiated transaction that is not subject to this chapter.

(b) If the property to be condemned under Section 21. 0122 is agricultural property subject to a purchase of development rights agreement acquired under Section 16.145, Water Code, the minimum damages awarded shall be the difference between the agricultural value and fair market of the property when the petition to condemn the property was submitted to the court.

House Bill 2470, 80th Legislative Session, Section 3.03:  Proposed amending Texas Property Code Chapter 21, to add Section 21.0471 as follows: 

Sec. 21.0471. Assessment of Fees: Condemnation of Property for a Reservoir. If a court hearing a suit under Section 21.0122 finds that the damages awarded by the special commissioners or the court exceeds the damages a condemnor offered to the property owner before the proceeding began, the court shall order the condemnor to pay any reasonable attorney and expert fees incurred by the owner.
Senate Bill 728, 81st Legislative Session, Section 3:  Proposed amending Texas Property Code Subchapter C, Chapter 21, to add Section 21.0422 as follows: 

Section 21.0422. Alternative Damages: Condemnation of Easement by Private Entity. With the property owner’s consent, a private entity that condemns an easement may, as an alternative to paying damages awarded under this subchapter, agree to pay the owner an intangible legal right to receive a percentage of the entity’s profits associated with the use of the easement.
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