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March 11, 2015

Kevin Patteson
Texas Water Development Board
1700 North Congress
Austin, Texas 78711-3231

RE: Revision to the 2011 Region C Water Plan
Dear Mr. Patteson:

As directed by the TWDB Order dated January 8, 2015, Region C has revised
its 2011 Region C Water Plan. This revision is attached. In its January 8,
2015 Order, TWDB ordered that:
“The Region C Regional Water Planning Group shall revise, pursuant to
TWC Section 16.053(h)(6), Chapter 10 of its 2011 RWP, related to the Plan
Approval Process to reflect the mediation, this Board action, and other
actions taken to effectuate this decision. Region C shall adopt the revisions
and submit its revised RWP and supporting documents to the Board on or
before March 20, 2015, for Board Consideration.”
In addition to the changes to Chapter 10, Region C also added a new section
to Chapter 7 to reflect the addition of the “Analysis and Quantification of the
Impacts of the Marvin Nichols Reservoir Water Management Strategy on
the Agricultural and Natural Resources of Region D and the State”.
Appendices CC and DD were also added to include material related to this
revision.

A Public Hearing was held on February 27, 2015 to receive comment on this
revision. The Region C Water Planning Group approved this revision to the
2011 Region C Water Plan through an action item at the March 2, 2015
Region C Water Planning Group public meeting.
Please call me if you have any questions regarding this information.

c/o TRA
5300 South Collins Street
Arlington, Texas 76018
P. O. Box 60
Arlington, Texas 76004
817/467-4343
817/465-0970/Fax
RegionCWPG@trinityra.org
www.regioncwater.org

Sincerely,

Jo M. Puckett
Chairman, Region C Water Planning Group

cc:
Connie Townsend, TWDB PM for Region C
Temple McKinnon, Manager, TWDB Regional Water Planning
Attachment:
Revision to the 2011 Region C Water Plan including:
Chapter 7.7, Chapter 10.6, Appendix CC, Appendix DD

7.7 Quantitative Analysis of the Marvin Nichols Reservoir Water Management
Strategy
As part of the resolution of the conflict between the 2011 Regions C & D Plans regarding the

Marvin Nichols Reservoir Water Management Strategy (described further in Chapter 10.6 of this
report), on August 8, 2014 the TWDB ordered that:

“Region C conduct an analysis and quantification of the impacts of the Marvin Nichols Reservoir
Water Management Strategy on the agriculture and natural resources of Region D and the
State, pursuant to Sections 16.051 and 16.053 of the Texas Water Code and Chapters 357 and
358 of Board rules.”

This analysis was conducted by Region C and submitted to the TWDB on October 29, 2014. This
analysis produced a report entitled “Analysis and Quantification of the Impacts of the Marvin

Nichols Reservoir Water Management Strategy on the Agricultural and Natural Resources of Region
D and the State” and is included as Appendix CC to this report.
The report is also available electronically at the URL below:

http://www.regioncwater.org/Documents/Final/Quantitative%20Analysis%20of%20Marvin%20Nichols%2
0Reservoir.pdf

10.6 Interregional Conflict between Regions C and D regarding the Marvin
Nichols Reservoir Water Management Strategy
10.6.1 Background on the Interregional Conflict
The following text related to the background of the interregional conflict was copied from

pages 2 and 3 of TWDB’s Memorandum dated May 19, 2014 with the subject “Resolution of the

Interregional Conflict between the 2011 Region C and the Region D Regional Water Plans.” A copy of
the memorandum is in Appendix DD.

“Senate Bill 1 (SB 1) in 1997 created the current state water planning process. Before the

implementation of SB 1, Marvin Nichols Reservoir was recommended as a water management strategy in
the 1968 State Water Plan, the 1984 State Water Plan, and the 1997 State Water Plan. Under SB 1, the first
Region D Regional Water Plan in 2001 recommended that Marvin Nichols be developed to provide a source
of future water supply for water users both within Region D and in Region C. The 2001 Plan was later
amended to remove support for the development of Marvin Nichols, however. The 2006 Region D Regional
Water Planning Group took the position that Marvin Nichols should not be included in any regional plan or
in the State Water Plan as a water management strategy. Further, the Region D Regional Water Planning
Group expressed the opinion that the inclusion of Marvin Nichols in the Region C Regional Water Plan
constituted an interregional conflict. Following the policy established with the first series of water plans,
the Texas Water Development Board (TWDB) approved both the Region C and Region D 2006 Regional
Water Plans because it did not find an over-allocation of a source of supply--the TWDB's definition of an
interregional conflict.
In 2007, the 80th Legislature established a study commission on Region C Water Supply that
consisted of members appointed by the regional water planning groups of Regions C and D. The Study
Commission was charged with reviewing the water supply alternatives available to the Region C Regional
Water Planning Area. But the Study Commission was unable to reach a consensus on its findings and
recommendations, so a final report was not delivered to the 82nd Legislature.
In 2011, the Region C Regional Water Planning Group again adopted Marvin Nichols as a
recommended strategy and Region D reiterated concerns it had raised previously. Region D again expressed
the opinion that including Marvin Nichols in the Region C Regional Water Plan constituted an interregional
conflict. The TWDB approved the Region D Regional Water Plan in October 2010, and the Region C
Regional Water Plan in December 2010, finding again that there was no over-allocation of supply sources.

To date, Marvin Nichols has not been constructed and no permits for its development have been sought
from the Texas Commission on Environmental Quality (TCEQ) or the U.S. Corps of Engineers.
Private parties in Region D filed suit in District Court in Travis County in January 2012, seeking
judicial review of the TWDB's decision approving the Region C Regional Water Plan. In its order issued on
December 5, 2011, the District Court declared that an interregional conflict existed, reversed the TWDB's
decisions approving the two regional plans, and remanded the case to the TWDB for resolution. The TWDB
appealed. The 11th Court of Appeals heard the case and affirmed the district court's ruling on May 23, 2013.
No further motions were filed.
The TWDB contracted for a mediator and arranged for a mediation between Region C and Region D
members appointed by their respective regional planning groups. The mediator reported on December 17,
2013 that the parties did not reach agreement in the mediation. Thus, under the statute and the Court's
Order, the TWDB was to resolve the conflict.
The core dispute between Region C and Region D is whether Marvin Nichols should be developed in
the north-central part of Region D to serve the water needs in Region C.“

10.6.2 Timeline for the Interregional Conflict
Subsequent to the unsuccessful mediation in December 2013, the following timeline of

events occurred. The underlined documents referenced below are included in Appendix DD.

March 4, 2014 - The Preliminary Recommendation of Conflict Resolution from TWDB Executive
Administrator was posted on the agency website and provided to the chairs of the C and D Regional
Water Planning Groups and the parties to the Ward Timber litigation through their attorney. The
TWDB began receiving comments on this recommendation.
April 29 and 30, 2014 - Public hearings were held in Region D and Region C to accept comment on
the Preliminary Recommendation.

May 2, 2014 - Comment period on Preliminary Recommendation was closed.

May 19 and 20, 2014 - The Executive Administrator submitted a Final Recommendation to the
Board and issued a letter soliciting legal briefs.

June and July 2014 – Regions C and D submitted Legal Briefs and Response Briefs related to TWDB
Final Recommendation.
August 7, 2014 - Board considered TWDB Executive Administrator's Final Recommendation
regarding the interregional conflict between the Region C and Region D Regional Water Plans. The

Board determined that there was inadequate analysis and quantification in the Region C Plan of the
impact of the Marvin Nichols Reservoir Water Management Strategy on the agricultural and natural
resources of Region D and the State.

August 8, 2014 – TWDB issued an Interim Order instructing Region C to conduct an analysis and
quantification of the impact of the Marvin Nichols Reservoir Water Management Strategy on the
agricultural and natural resources of Region D and the State and submit it to the Board by November
3, 2014. It was further ordered that upon receipt of the analysis and quantification, the Executive
Administrator and Region D would be given the opportunity to submit a written response to the
submission, and the matter would be scheduled for Board consideration.

October 29, 2014 - Region C submitted “Analysis and Quantification of the Impacts of the Marvin
Nichols Reservoir Water Management Strategy on the Agricultural and Natural Resources of Region
D and the State”. See Appendix CC for this document.
December 17, 2014 - Region D submitted Response to “Analysis and Quantification of the Impacts
of the Marvin Nichols Reservoir Water Management Strategy on the Agricultural and Natural
Resources of Region D and the State”.
December 17, 2014 – TWDB Executive Administrator published a memo related to Region C's
Response to Interim Order of August 8, 2014.

January 8, 2015 - Texas Water Development Board heard oral arguments from representatives of
Region C and Region D and the TWDB Executive Administrator at a public TWDB Board meeting.

January 8, 2015 - Texas Water Development Board published an Order concerning the
Interregional Conflict, which resolved the conflict with the inclusion of the Marvin Nichols Reservoir
Project as a recommended water management strategy in the 2011 Region C Regional Water Plan.
The Board directed Regions C and D to amend their 2011 Plans as detailed in Section 10.6.3 below.
February 27, 2015 – A Public Meeting was held to receive public comment on the revision to the
Region C Plan pursuant to the January 8, 2015 TWDB Order. Region C developed a transcript of this
public hearing and received one written comment related to the revision to the 2011 Plan.

March 2, 2015 – At its regularly scheduled public meeting, the Region C Water Planning Group
approved the Revision to the 2011 Region C Water Plan to incorporate the TWDB Final Ruling on the
Resolution of Interregional Conflict.
March 11, 2015 – Region C submitted the Revision to the 2011 Region C Water Plan to TWDB (prior
to March 20, 2015 deadline).

10.6.3 Resolution of Interregional Conflict
On January 8, 2015 the Texas Water Development Board issued an Order (included in

Appendix DD) resolving the Interregional Conflict between Region C and Region D. The resolution
of the conflict is as follows:

“The Board finds that Region C’s 2011 Regional Water Plan together with the analysis and
quantification submitted on October 29, 2014, meet the applicable statutory and regulatory
criteria. Further, the Board finds that in accordance with Texas Water Code (TWC) Sections
16.051 and 16.053, the interregional conflict asserted by Region D is hereby resolved with the
inclusion of the Marvin Nichols Reservoir Project as a recommended water management
strategy in the 2011 Region C Regional Water Plan.”
TWDB’s Ordered Region C as follows:

“The Region C Regional Water Planning Group shall revise, pursuant to TWC Section
16.053(h)(6), Chapter 10 of its 2011 RWP, related to the Plan Approval Process to reflect the
mediation, this Board action, and other actions taken to effectuate this decision. Region C shall
adopt the revisions and submit its revised RWP and supporting documents to the Board on or
before March 20, 2015, for Board Consideration.”
On March 2, 2015 the Region C Water Planning Group adopted the revision to the 2011

Region C Water Plan according to the TWDB’s final determination of this interregional conflict
resolution.

Appendix CC
Analysis and Quantification of the Impacts of the Marvin Nichols Reservoir Water
Management Strategy on the Agricultural and Natural Resources of Region D and the
State
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Analysis and Quantification of the Impacts of the Marvin Nichols
Reservoir Water Management Strategy on the Agricultural and Natural
Resources of Region D and the State

1. Introduction

In 1997, the Texas Legislature passed Senate Bill One, which initiated a regional water

planning process for Texas. The planning process was implemented by the Texas Water
Development Board (TWDB), which set up rules governing planning and established 16 water
planning regions across the state. (See Figure 1.) Planning in each region is overseen by a
regional water planning group, which develops a water supply plan addressing the future water
needs of the region. The 16 regional plans are reviewed and approved by the Texas Water
Development Board and assembled into a state water plan.
Figure 1
Regional Water Planning Areas Established by Texas Water Development Board.
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The water planning process is conducted on a five-year cycle. Regional water plans were
approved in 2001, 2006, and 2011, and the fourth round of planning is currently underway.
State water plans based on the regional plans were developed in 2002, 2007, and 2012.
The Region C Regional Water Planning Area includes all or part of 16 counties and includes
the Dallas-Fort Worth Metropolitan area. Region C has over 1/4 of the state’s population and is
the most populous of the 16 planning regions. The population of Region C is increasing rapidly,
and the 2011 Region C Water Plan1 included a number of water management strategies to
supply additional water to meet growing needs. Figure 2 shows the location of Region C, the
North East Texas Regional Water Planning Group (Region D), and the proposed Marvin Nichols
Reservoir. One of the water management strategies included in the 2011 Region C Water Plan
is the proposed Marvin Nichols Reservoir, which would be located in Red River, Titus, and
Franklin Counties in the Sulphur River Basin. The proposed reservoir would be developed to
meet needs in Region C, but it is located in The North East Texas Regional Water Planning Area
(also known as Region D). Marvin Nichols Reservoir would have a firm yield of 612,300 acre-feet
per year, of which 489,840 acre-feet per year would be used to meet needs in Region C and the
rest left for local use. The remainder of this report includes additional information on the
proposed Marvin Nichols Reservoir.
The Regional Water Plan for the North East Texas Regional Water Planning Group2
“expressed the opinion that including the Marvin Nichols Reservoir in the Region C Regional
Water Plan constituted an interregional conflict” 3 [between the Region C and Region D
plans]. The TWDB initially approved the 2011 Region C and Region D plans, indicating that
the inclusion of Marvin Nichols Reservoir in the 2011 Region C plan and the opposition to
the reservoir expressed in the 2011 Region D plan did not constitute an interregional
conflict under TWDB rules. (The rules define an interregional conflict as the overallocation
of water from a particular source of supply.3)
_____
1

Superscripted numbers refer to the list of references in Appendix A.
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If there is a conflict between regional water plans, TWDB is required to initiate
mediation to resolve the issue. If the mediation fails, TWDB is required to take action to
resolve the interregional conflict. After the Region C and Region D 2011 regional water
plans were approved, private parties in Region D filed suit seeking judicial review of TWDB’s
decision to approve the 2011 Region C plan. In December 2011, “the District Court declared
that an interregional conflict existed, reversed the TWDB’s decision approving the two
regional plans, and remanded the case to the TWDB for resolution.”3 The District Court’s
decision was upheld on appeal by the 11th Court of Appeals in May 2013.3
Following these court decisions, the TWDB provided a mediator and arranged for
mediation between representatives of the Region C and Region D regional water planning
groups in an effort to resolve the conflict, but the two sides did not reach agreement.
Therefore, the TWDB is required to resolve the conflict.
On August 7, 2014, the TWDB Board met to consider the interregional conflict and
requested additional information from Region C. The Board action is reflected in the Interim
Order of August 8, 2014, which included the following language:
“Region C is directed to conduct an analysis and quantification of the impacts
of the Marvin Nichols Reservoir Water Management Strategy on the
agricultural and natural resources of Region D and the State, pursuant to
Sections 16.051 and 16.053 of the Texas Water Code and Chapters 357 and
358 of Board rules. Region C should submit this analysis and quantification to
the Board by November 3, 2014. Upon receipt of the analysis and
quantification, the Executive Administrator and Region D will be given the
opportunity to submit a written response to the submission, and the matter
will be scheduled for Board consideration. If no submittal is received by the
Board on or before November 3, 2014, this matter will set for a Board
Meeting to direct the Regions to revise their regional water plans reflecting
the removal of the Marvin Nichols Reservoir Water Management Strategy
from the 2011 Region C Plan, without prejudice.”
The full Interim Order of August 8, 2014, is included as Appendix B to this report. The
sections of the Texas Water Code and chapters of Board rules mentioned in the order are
also included as appendices:
4
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•

Section 16.051 of the Texas Water Code is Appendix C.

•

Section 16.053 of the Texas Water Code is Appendix D.

•

Chapter 357 of TWDB rules (Texas Administrative Code §357) is Appendix E.

•

Chapter 358 of TWDB rules (Texas Administrative Code §358) is Appendix F.

This report provides the information requested by the TWDB Board in the Interim Order
of August 8, 2014. Reviewing the sections of the Texas Water Code and the chapters of
TWDB rules listed above, the requirement for quantification of impacts on agricultural and
natural resources is in Board rules, reflected in Texas Administrative Code §§357.34(d)(3)(B)
and 357.34(d)(3)(C):
“357.34(d) Evaluations of potentially feasible water management strategies
shall include the following analyses:… (3) A quantitative reporting of:
…
(B) Environmental factors including effects on environmental water needs,
wildlife habitat, cultural resources, and effect of upstream development on
bays, estuaries, and arms of the Gulf of Mexico. Evaluations of effects on
environmental flows will include consideration of the Commission's adopted
environmental flow standards under 30 TAC Chapter 298 (relating to
Environmental Flow Standards for Surface Water). If environmental flow
standards have not been established, then environmental information from
existing site-specific studies, or in the absence of such information, state
environmental planning criteria adopted by the Board for inclusion in the
state water plan after coordinating with staff of the Commission and the
Texas Parks and Wildlife Department to ensure that water management
strategies are adjusted to provide for environmental water needs including
instream flows and bays and estuaries inflows.
(C) Impacts to agricultural resources.”
The information in this report is intended to supplement the 2011 Region C Water Plan,
with emphasis on the quantification and analysis of the impact of Marvin Nichols Reservoir
on agricultural and natural resources requested in the Board’s Interim Order of August 8,
2014.
Section 2 of this report provides the analysis and quantification of the impacts of Marvin
Nichols Reservoir on natural resources. Section 3 provides the analysis and quantification of
5
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the impacts of the project on agricultural resources. Section 4 discusses potential mitigation
requirements for the project and how they might affect impacts on natural and agricultural
resources. Section 5 provides additional information, and the Appendices include
supporting material.

6
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2. Analysis and Quantification of the Impacts on Natural Resources

2.1 Requirements of Texas Water Code and Texas Water Development Board Rules
The requirements for quantitative reporting on the impacts of water management

strategies on natural resources are included in the Board rules in Texas Administrative Code
§357, included in Appendix E. Specifically §357.34(d)(3)(B), requires that the quantitative
reporting address impacts on certain specific aspects of natural resources:
•

Environmental water needs

•

Wildlife habitat

•

Cultural resources

•

Effect on bays, estuaries, and arms of the Gulf of Mexico

A quantitative reporting of impacts on each of these areas is provided below, as is
additional information on impacts on threatened and endangered species.

2.2 Available Data for Impacts on Natural Resources

Data on impacts of the proposed Marvin Nichols Reservoir on environmental flow needs

is taken from the hydrologic analyses of the reservoir conducted for the 2011 Region C
Water Plan.1 Data on impacts on other natural resources is taken from the Environmental
Evaluation Interim Report – Sulphur River Basin – Comparative Assessment.4 The
environmental evaluation is a recent report developed for the U.S. Army Corps of Engineers
as part of an on-going basin-wide assessment of the Sulphur River Basin. It was completed
in June 2013 and was not available when the 2011 Region C Water Plan was developed. The
report includes environmental analyses of Marvin Nichols Reservoir and other potential
water supply projects in the Sulphur Basin.

7
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2.3 Impacts on Environmental Water Needs

Texas Administrative Code §357.34(d)(3)(B) includes specific requirements for the

evaluation of environmental water needs:
“Evaluations of effects on environmental flows will include consideration of
the Commission's adopted environmental flow standards under 30 TAC
Chapter 298 (relating to Environmental Flow Standards for Surface Water). If
environmental flow standards have not been established, then
environmental information from existing site-specific studies, or in the
absence of such information, state environmental planning criteria adopted
by the Board for inclusion in the state water plan after coordinating with
staff of the Commission and the Texas Parks and Wildlife Department to
ensure that water management strategies are adjusted to provide for
environmental water needs including instream flows and bays and estuaries
inflows.”
The Texas Commission on Environmental Quality (TCEQ) has not yet adopted environmental
flow standards under 30 TAC Chapter 298 for the Sulphur Basin, and environmental instream
flow information from existing site-specific studies is not available for the proposed Marvin
Nichols Reservoir. As required by TWDB rules, the operation of the proposed reservoir was
evaluated using state environmental planning criteria adopted by the Board for inclusion in the
state water plan. Table 1 and Figure 3 summarize the flow-frequency relationship for the
Sulphur River immediately below the proposed Marvin Nichols Reservoir with and without the
reservoir. It is likely that the detailed studies required for reservoir permitting will result in
different streamflow bypass requirements and different impacts on downstream flows. The
results in Table 1 and Figure 3 reflect current TWDB requirements.

8
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Table 1
Monthly Flow Frequency Relationship with and without Marvin Nichols Reservoir

Figure 3
Flow-Frequency Relationship of Sulphur River at Marvin Nichols Dam Site with and without
the Reservoir
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2.4 Impacts on Wildlife Habitat

The primary impact of the proposed Marvin Nichols Reservoir on wildlife habitat would be

the inundation of habitat by the reservoir. This impact was evaluated as part of the
Environmental Evaluation Interim Report – Sulphur River Basin – Comparative Assessment,4
prepared for the U.S. Army Corps of Engineers as part of an on-going basin-wide assessment of
the Sulphur River Basin. The Environmental Evaluation Interim Report used the existing Texas
Parks and Wildlife Ecological Systems Classification data set, which was developed by analysis
of color infra-red and multi-spectral satellite imagery. The data set was considered to be the
most recent, readily available data on land cover types in the Sulphur River Basin. The cover
types determined from the Ecological Systems Data set were grouped into larger categories
based on EPA’s Level One National Land Cover Data classifications. U.S. Fish and Wildlife Service
National Wetlands Inventory data were used to further refine the classifications. The approach
used in the Environmental Evaluation Interim Report – Sulphur River Basin – Comparative
Assessment4 is described in greater detail in Appendix G, which reproduces Sections 2.1 and 2.2
of that report.
Table 2 shows the acreage of each cover type within the footprint of the proposed Marvin
Nichols Reservoir. For comparison, the area of each cover type in all of Region D is also
included. (Cover areas in Region D were developed for this study using the database developed
in the Environmental Evaluation Interim Report – Sulphur River Basin – Comparative
Assessment.4) Appendix H is a map of the cover types in the Marvin Nichols Reservoir site,
taken from Environmental Evaluation Interim Report – Sulphur River Basin – Comparative
Assessment.4
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Table 2
Quantitative Reporting on Impacts on Wildlife Habitat

The area for Marvin Nichols Reservoir in Table 2 differs from the area in the 2011 Region C
Water Plan1 (68,854 acres) for two reasons:
•

The area in the Region C plan includes ancillary facilities, whereas the data in Table 2 are
for the land inundated by the reservoir only.

•

The area inundated by the reservoir is slightly different in Environmental Evaluation
Interim Report – Sulphur River Basin – Comparative Assessment4 due to the use of
different elevation databases.

Table 2 presents the impact of the proposed Marvin Nichols Reservoir on wildlife habitat in
terms of the acreage of different types of habitat inundated by the reservoir. The reservoir will
affect 5.2 percent of the forested wetlands, 2.4 percent of the bottomland hardwood forests,
and 0.4 percent of the upland forests in Region D. Bottomland hardwoods and forested
11
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wetlands are often lumped together as bottomland hardwoods, and they are considered to be
particularly important as wildlife habitat. The total of these two types in the proposed Marvin
Nichols Reservoir represents 3.8 percent of the area in Region D. The 31,600 acres that would
be inundated by the proposed reservoir represents about 0.5 percent of the estimated
5,973,000 acres5 of bottomland hardwoods in Texas. As a part of permitting for the project,
there will be more detailed assessments of the quality of the wildlife habitat that would be
affected by the project, which will aid in the development of mitigation plans.

2.5 Impacts on Cultural Resources

The impacts of Marvin Nichols Reservoir on cultural resources would result from the inundation of
cultural resource sites. The Environmental Evaluation Interim Report – Sulphur River Basin –

Comparative Assessment4 collected the following data on potential cultural resource impacts
from Marvin Nichols Reservoir site and other proposed reservoir sites in the Sulphur River
Basin:
•

Number of known cultural resources

•

Presence of known human remains/burials

•

Acres of zones of archaeological potential

•

Percentage of reservoir footprint with previous cultural resource surveys

•

Surveyed site density

Table 3 is a quantitative reporting of known cultural resources in the Marvin Nichols
Reservoir footprint. Table 4 is a quantitative reporting of other measures of potential impacts
on cultural resources. The data in both tables is taken from Environmental Evaluation Interim
Report – Sulphur River Basin – Comparative Assessment4.
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Table 3
Quantitative Reporting of Impacts on Cultural Resources – Known Cultural Resources
Likely Eligibility of Sites for the
Prehisoric
PreMultiCaddo
National Register of Historic Historic
Multihistoric
Component
Properties (NHRP)
Component
Likely NRHP Eligible
0
20
9
2
3
Possibly NRHP Eligible - Fair
0
4
2
0
0
Chance
Possibly NRHP Eligible - Poor
0
4
1
0
0
Chance
Not Likely NRHP Eligible
0
15
1
2
0

Total*
34
6
5
18

* Total for likely NRHP eligible is corrected from 31 in Environmental Evaluation Interim Report –
Sulphur River Basin – Comparative Assessment 4 .

Table 4
Quantitative Reporting of Impacts on Cultural Resources – Other Factors

In general, impacts on cultural resources are mitigated through coordination with the Corps
of Engineers and the Texas State Historical Commission during permitting. Coordination with
Indian tribes on archeological issues would also be a part of the permitting process. Mitigation
is accomplished by investigating and recording archaeological sites and proper relocation of
cemeteries. This process of archaeological mitigation adds to project costs, and it has been
considered in costs developed for the proposed Marvin Nichols Reservoir.
13
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2.6 Impacts on Bays, Estuaries and Arms of the Gulf of Mexico

The proposed Marvin Nichols Reservoir would generally reduce flows discharging to bays,

estuaries and arms of the Gulf of Mexico. The Sulphur River, on which the Marvin Nichols
Reservoir would be located, is a tributary of the Red River, which does not flow to any bay,
estuary or arm of the Gulf of Mexico in Texas. According to the U.S. Geological Survey, the Red
River discharges to the Atchafalaya River, which flows to the Gulf of Mexico in Lousiana6,7.
Natural discharges from the Atchafalaya to the Gulf of Mexico average 58,000 cubic feet per
second, or 42 million acre-feet per year6,7. In addition, human diversions of flood flows from the
Mississippi River to the Atchafalaya River add about 167,000 cfs, or 121 million acre-feet per
year, to the discharge of the Atchafalaya6,7, making a total discharge of 163 million acre-feet per
year.
Assuming full use of Marvin Nichols Reservoir and no return flows, the project would reduce
flows by about 670,000 acre-feet per year. This would reduce the discharge from the
Atchafalaya River to the Gulf of Mexico in Louisiana by about 0.4%. It should be noted that
reducing the discharge from the Atchafalaya is moving toward natural conditions, offsetting a
very small part of the flows added to the Atchafalaya by human diversion from the Mississippi
River. The impact of Marvin Nichols Reservoir on bays, estuaries and arms of the Gulf of Mexico
would be negligible.

2.7 Impacts on Threatened and Endangered Species

The Texas Water Development Board rules do not require reporting on potential impacts

to threatened and endangered species. However, data on potential impacts to endangered
and threatened species are available in the Environmental Evaluation Interim Report – Sulphur
River Basin – Comparative Assessment4 and are presented here. The U.S. Fish and Wildlife
Service maintains lists of federally endangered and threatened species by county. The Texas
Parks and Wildlife Department maintains a separate Texas, or State, list of endangered and
14
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threatened species by county. Table 5 summarizes State and Federally listed threatened and
endangered species in the counties in which Marvin Nichols Reservoir would be located.
Appendix I is an excerpt from Chapter 3 of the Environmental Evaluation Interim Report –
Sulphur River Basin – Comparative Assessment4 that presents additional information on the
development of the data in Table 5.
Table 5
Quantitative Reporting of Potential Impacts on Endangered and Threatened Species

Of the Federally listed species, there are three potential species that are listed in the
counties where Marvin Nichols would be located, but none of these species are expected to
be impacted by the reservoir. There are a total of 21 threatened or endangered State-listed
species within these counties, but only three threatened species have moderate potential to
be impacted by the reservoir, and none have high potential. Because there are three Statelisted threatened species potentially present in the counties in which Marvin Nichols Reservoir
would be located, additional studies may be required to assess the impact on these species, if
any, as reservoir development continues. According to the Environmental Evaluation Interim
15
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Report – Sulphur River Basin – Comparative Assessment, “The Texas Endangered Species Act
does not protect wildlife species from indirect or incidental take (e.g., destruction of habitat,
unfavorable management practices, etc.). The TPWD has a Memorandum of Understanding
with every state agency to conduct a thorough environmental review of state initiated and
funded projects, such as highways, reservoirs, land acquisition, and building construction, to
determine their potential impact on state endangered or threatened species.” 4
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3. Analysis and Quantification of the Impacts on Agricultural
Resources

3.1 Requirements of Texas Water Code and Texas Water Development Board Rules
The requirements for quantitative reporting on the impacts of water management

strategies on agricultural resources are included in the Board rules in Texas Administrative Code
§357, included in Appendix E. Specifically, §357.34(d)(3)(C) requires that the quantitative
reporting address impacts on agricultural resources. The rules do not include any more detailed
description of what quantitative reporting is required. To respond to this requirement, this
report provides the following quantitative reporting on the impacts of the proposed Marvin
Nichols Reservoir on agricultural resources:
•

Inundation of land potentially useful as agricultural resources

•

Loss of timber harvests

•

Inundation of prime farmlands.

3.2 Available Data for Impacts on Agricultural Resources

Data on impacts to land cover types potentially useful as agricultural resources is based on a

land classification developed for the Environmental Evaluation Interim Report – Sulphur River
Basin – Comparative Assessment.4 The data available from that report has been adapted by a
simplified re-classification that expands the geographic scope of the analysis for purposes of
comparison within this study. Data on the loss of timber harvests is developed from data
maintained by the Texas A&M Forestry Service. In the early 2000s, two analyses of the
proposed Marvin Nichols reservoir’s impacts on timber resources were performed, which
reached radically different conclusions8,9. Both reports consider the impacts of a previous
concept for the proposed Marvin Nichols Reservoir that differs in both size and location from
the current concept for the reservoir and which is no longer being considered. Because these
studies analyze a different project, they are not considered to be relevant for the current
17
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analysis. Data on inundation of prime farmlands is developed from prime farmland data
maintained by the U.S. Department of Agriculture Natural Resources Conservation Service.

3.3 Impacts Due to Inundation of Land Potentially Useful as Agricultural
Resources

The development of land cover type information for the proposed Marvin Nichols Reservoir

is discussed in Section 2.4 and Appendices G and H. Five of the land cover types present in the
footprint of the reservoir are potentially useful as agricultural resources. Forested wetlands,
bottomland hardwoods, and upland forests might be useful in the growth and harvesting of
timber (silvicultural activities). Row crops represent current farming activities. Grassland/old
field would potentially include land used for grazing of livestock, although it would also include
grassland not currently used for agricultural purposes. Table 6 includes information on the area
of these land cover types that would be inundated by the Marvin Nichols Reservoir. To allow
consideration of the impacts to agricultural resources of Region D and Texas, the areas of these
cover types for Region D are included in the table.
Table 6
Quantitative Reporting on Impacts on Agricultural Resources Land Potentially Useful for Agriculture

Cover Type
Bottomland
Hardwood Forest
Forested Wetland
Grassland/Old Field
Row Crops
Upland Forest
Other Land Cover
Types
Total

Area (Acres)
Marvin Nichols
Marvin
Reservoir Area as a
Nichols Region D
Percent of Region D
Reservoir
10,156

417,265

2.4%

21,444 414,573
18,241 2,872,649
706 314,184
11,223 2,689,079

5.2%
0.6%
0.2%
0.4%

4,333

626,024

0.7%

66,103 7,333,774

0.9%
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The most significant impacts to agricultural resources relative to the resources of Region D
and of Texas are on resources that could potentially be useful to the silviculture industry. These
impacts are discussed further (in terms of impacts on timberland and timber sales) in Section
3.4 below.

3.3 Impacts Due to Inundation of Prime Farmland

The U.S. Department of Agriculture Natural Resources Conservation Service (NRCS)

maintains data on prime farmland, which is defined as “land that has the best combination
of physical and chemical characteristics for producing food, feed, forage, fiber, and oilseed
crops and is also available for these uses.10” Prime farmland is not necessarily currently in
agricultural use, but it must be available for agricultural use. For example, prime farmland
soils underlying an urban area would not be counted as prime farmland because they are
not available for agricultural uses. Table 7 shows the acreage of prime farmland that would
be inundated by the proposed Marvin Nichols Reservoir compared to prime farmland area
in Region D and Texas. Marvin Nichols Reservoir would inundate 0.76 percent of the prime
farmland in Region D and 0.04 percent of the prime farmland in Texas.
Table 7
Quantitative Reporting on Impacts on Agricultural Resources – Prime Farmland

3.4 Impacts on Timberland and Timber Harvests

Agricultural use of the land that would be inundated by the proposed Marvin Nichols

Reservoir includes the production of timber. The Texas A&M Forest Service maintains data on
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timberland, timber harvest, and the stumpage value of harvests by county. As part of this study,
Freese and Nichols contacted the Texas A&M Forest Service to obtain information on the
impact of the proposed Marvin Nichols Reservoir on timber resources. Unfortunately, the Texas
A&M Forest Service database was not designed to provide information for relatively small areas
like the proposed Marvin Nichols Reservoir. The Texas A&M Forest Service indicated that
analysis of the data at the county level and above would be most meaningful.
The Texas A&M Forest Service produces annual reports of Harvest Trends for timber
products in East Texas, which includes most of the timberland and timber production in Texas.
Figure 4 shows the area covered by the Harvest Trends reports, as well as the location of the
proposed Marvin Nichols Reservoir and the boundaries of Region D. Most of Region D (except
for the western counties) is covered by the Harvest Trends Reports.
Although information on the inundation of timberland by the proposed reservoir cannot be
gathered directly from data maintained by the Texas A&M Forest Service, it is possible to
estimate the magnitude of impacts by looking at county data. Almost all of the footprint of the
proposed Marvin Nichols Reservoir is located in Red River, Titus and Franklin Counties. (There
are extremely small areas of the reservoir in Delta and Lamar Counties, but they are contained
on the Sulphur River floodway channel and would not have forested land.) The total timberland
in these three counties is 523,629 acres, and the total of the bottomland hardwood, forested
wetland, and upland forest cover types is slightly more, at 531,200 acres. If we treat these three
land cover types as a close approximation of timberland, the proposed Marvin Nichols
Reservoir will inundate about 42,823 acres of timberland (Table 8), or about 8.2 percent of the
523,629 acres of timberland in Red River, Titus and Franklin Counties.
Table 8 provides data on potential timberland in Marvin Nichols Reservoir and timberland in
Region D11 and East Texas.12 Note that the data for Region D and East Texas include only the
area shown in Figure 4. The data for Region D and East Texas were obtained from the Texas
Forest Service data set.11,12
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Figure 4
Region D and Area Covered by Harvest Trends Report
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Table 8
Potential Timberland in Marvin Nichols Reservoir

Table 9
Estimated Impact of Marvin Nichols Reservoir on Timber Harvest Values

County

Volume Harvested (Cubic Feet)
Stumpage Value
of the Harvest
Pine
Hardwood
Total
326,276 1,144,085 1,470,361
$539
4,509,199 5,140,016 9,649,215
$3,546
1,001,683 1,566,883 2,568,566
$1,077

Franklin
Red River
Titus
Total for Marvin Nichols
5,837,158 7,850,984 13,688,142
Counties
Estimated Stumpage
Value for Marvin
Nichols (8.2% of Total
for Counties)
Total for Region D (not
including Hunt, Lamar,
67,709,902 44,420,920 112,130,822
Delta, Hopkins and Rains
Counties)
Total for East Texas (See
419,568,624 101,963,374 521,531,998
Figure 3)
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Table 9 is a summary of data on timber sales taken from the Texas A&M Forest Service
report Harvest Trends 2013.13 These data are available only on a county-wide basis. Note that
the potential timberland inundated by the proposed Marvin Nichols Reservoir is estimated to
be 8.2 percent of the timberland in Red River, Titus and Franklin Counties. As a result, the
timber harvest volume and stumpage value from the reservoir area is assumed to be about 8.2
percent of the total value for the three counties. (The stumpage value is the value of the timber
harvested, not including the costs of processing and delivering the timber.) The estimated
stumpage value of the timber harvests in the Marvin Nichols Reservoir pool is less than one
percent of the total for Region D and less than 0.2 percent of the total for East Texas. (None of
the 23 East Texas Counties with the highest timber harvest values (all over $4,000,000) would
be affected by Marvin Nichols Reservoir.)
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4. Mitigation and the Effect of Mitigation on Impacts to Natural and
Agricultural Resources
Developers of a new reservoir project are often required to provide mitigation for the

impacts on natural resources in the form of land set aside, protected from development, and

managed to enhance ecological value. Mitigation is generally only required for specific types of
resources that would be impacted such as waters of the U.S. and the state, including wetlands.
The developer of a project gets mitigation credit for improving the environmental functions of
the land used for mitigation. The usual approach is to purchase degraded areas with limited
environmental value and improve them through restoration, enhancement and careful
management to achieve desired compensatory results at minimum cost.
Table 10 gives information on historical mitigation requirements for Texas reservoirs. Two
additional reservoirs, Lower Bois d’Arc Creek Reservoir and Lake Ralph Hall, are currently in the
permitting process, and mitigation requirements have not yet been finalized. Significant land
has been acquired for mitigation for Lower Bois d’Arc Creek Reservoir, and the transaction was
on a willing buyer-willing seller basis, with no condemnation of land.
Mitigation offsets the impacts of a project on natural resources by improving the ecological
functions of other land. Mitigation would be expected to offset the impacts of the proposed
Marvin Nichols Reservoir on natural resources. On the other hand, mitigation to protect natural
resources may increase the impact on agricultural resources if the land acquired for mitigation
is currently in agricultural use. (Because of the management of mitigation land to enhance
ecological values, farming is unlikely to be allowed. Other agricultural uses, like timbering,
would probably also be impossible or face significant controls and restrictions.)
Mitigation requirements for new reservoirs are generally determined during the permitting
process, and the requirements for the proposed Marvin Nichols Reservoir are not yet known.
Estimates of mitigation requirements have been developed as part of cost estimates for the
project.14 The mitigation acreage required is estimated as twice the acreage of waters of the
United States, other than non-stream open waters, that are impacted by the project. For the
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proposed Marvin Nichols Reservoir, the acreage of potential waters of the U.S., other than nonstream open waters, was estimated to be 23,530 acres. The estimated mitigation requirement
is twice that amount, or 47,060 acres. This is consistent with historical mitigation requirements
for reservoirs in Texas. In the case of Marvin Nichols Reservoir, the land acquired for mitigation
would probably include a large percentage of forested wetlands, which makes up most of the
acreage of waters of the U.S. that would be affected by the reservoir. It should be emphasized
that this is only an estimate. Actual mitigation requirements and location will be developed as
permitting for the proposed reservoir proceeds. As discussed above, mitigation is intended to
offset impacts on natural resources but may increase impacts to agricultural resources.
Table 10
Mitigation Requirements for Texas Reservoirs
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5. Additional Information

Table 11 shows the needs for additional water supplies in the Trinity and Sulphur Basins, taken

from the Texas Water Development Board database for the 2011 regional water plans15. The Texas

Water Development Board defines needs as the difference between the supply currently available and
the projected demands for a water user group. Table 11 shows the sum of net needs by river basin and
planning group. For suppliers that have a surplus, needs are set at zero. As the table shows, there is
need for considerable additional water supply in the Trinity Basin, particularly in Region C.

Table 11
Needs for Additional Water Supply in the Trinity and Sulphur Basins
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Appendix C
Texas Water Code Section 16.051

WATER CODE
TITLE 2. WATER ADMINISTRATION
SUBTITLE C. WATER DEVELOPMENT
CHAPTER 16. PROVISIONS GENERALLY APPLICABLE TO WATER DEVELOPMENT
SUBCHAPTER C. PLANNING
SEC. 16.051. STATE WATER PLAN: DROUGHT, CONSERVATION, DEVELOPMENT, AND
MANAGEMENT; EFFECT OF PLAN.
(a) Not later than January 5, 2002, and before the end of each successive five-year period after that date,
the board shall prepare, develop, formulate, and adopt a comprehensive state water plan that
incorporates the regional water plans approved under Section 16.053. The state water plan shall provide
for the orderly development, management, and conservation of water resources and preparation for and
response to drought conditions, in order that sufficient water will be available at a reasonable cost to
ensure public health, safety, and welfare; further economic development; and protect the agricultural
and natural resources of the entire state.
(a-1) The state water plan must include:
(1) an evaluation of the state's progress in meeting future water needs, including an
evaluation of the extent to which water management strategies and projects
implemented after the adoption of the preceding state water plan have affected that
progress; and
(2) an analysis of the number of projects included in the preceding state water plan that
received financial assistance from the board.
(a-2) To assist the board in evaluating the state's progress in meeting future water needs, the
board may obtain implementation data from the regional water planning groups.
(b) The state water plan, as formally adopted by the board, shall be a guide to state water policy. The
commission shall take the plan into consideration in matters coming before it.
(c) The board by rule shall define and designate river basins and watersheds.

(d) The board, in coordination with the commission, the Department of Agriculture, and the Parks and
Wildlife Department, shall adopt by rule guidance principles for the state water plan which reflect the
public interest of the entire state. When adopting guidance principles, due consideration shall be given
to the construction and improvement of surface water resources and the application of principles that
result in voluntary redistribution of water resources. The board shall review and update the guidance
principles, with input from the commission, the Department of Agriculture, and the Parks and Wildlife
Department, as necessary but at least every five years to coincide with the five-year cycle for adoption of
a new water plan as described in Subsection (a).
(e) On adoption the board shall deliver the state water plan to the governor, the lieutenant governor, and
the speaker of the house of representatives and present the plan for review to the appropriate legislative
committees. The plan shall include legislative recommendations that the board believes are needed and
desirable to facilitate more voluntary water transfers. The plan shall identify river and stream segments
of unique ecological value and sites of unique value for the construction of reservoirs that the board
recommends for protection under this section.
(f) The legislature may designate a river or stream segment of unique ecological value. This designation
solely means that a state agency or political subdivision of the state may not finance the actual
construction of a reservoir in a specific river or stream segment designated by the legislature under this
subsection.
(g) The legislature may designate a site of unique value for the construction of a reservoir. A state agency
or political subdivision of the state may not obtain a fee title or an easement that would significantly
prevent the construction of a reservoir on a site designated by the legislature under this subsection.
(g-1) Notwithstanding any other provisions of law, a site is considered to be a designated site of
unique value for the construction of a reservoir if the site is recommended for designation in the
2007 state water plan adopted by the board and in effect on May 1, 2007. The designation of a
unique reservoir site under this subsection terminates on September 1, 2015, unless there is an
affirmative vote by a proposed project sponsor to make expenditures necessary in order to
construct or file applications for permits required in connection with the construction of the
reservoir under federal or state law.
(h) The board, the commission, or the Parks and Wildlife Department or a political subdivision affected
by an action taken in violation of Subsection (f) or (g) may bring a cause of action to remedy or prevent

the violation. A cause of action brought under this subsection must be filed in a district court in Travis
County or in the county in which the action is proposed or occurring.
(i) For purposes of this section, the acquisition of fee title or an easement by a political subdivision for
the purpose of providing retail public utility service to property in the reservoir site or allowing an owner
of property in the reservoir site to improve or develop the property may not be considered a significant
impairment that prevents the construction of a reservoir site under Subsection (g). A fee title or easement
acquired under this subsection may not be considered the basis for preventing the future acquisition of
land needed to construct a reservoir on a designated site.

Amended by Acts 1977, 65th Leg., p. 2207, ch. 870, Sec. 1, eff. Sept. 1, 1977; Acts 1985, 69th Leg., ch.
795, Sec. 1.046, eff. Sept. 1, 1985; Acts 1991, 72nd Leg., ch. 516, Sec. 4, eff. Sept. 1, 1991; Acts 1997,
75th Leg., ch. 1010, Sec. 1.01, eff. Sept. 1, 1997; Acts 1999, 76th Leg., ch. 456, Sec. 4, eff. June 18, 1999;
Acts 1999, 76th Leg., ch. 979, Sec. 4, eff. June 18, 1999; Acts 1999, 76th Leg., ch. 1223, Sec. 2, eff. June
18, 1999; Acts 2001, 77th Leg., ch. 966, Sec. 2.16, eff. Sept. 1, 2001.
Amended by:
Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 3.01, eff. September 1, 2007.
Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 4.01, eff. June 16, 2007.
Acts 2011, 82nd Leg., R.S., Ch. 1233 (S.B. 660), Sec. 8, eff. September 1, 2011.

Appendix D
Texas Water Code Section 16.053

WATER CODE
TITLE 2. WATER ADMINISTRATION
SUBTITLE C. WATER DEVELOPMENT
CHAPTER 16. PROVISIONS GENERALLY APPLICABLE TO WATER DEVELOPMENT
SUBCHAPTER C. PLANNING
SEC. 16.053. REGIONAL WATER PLANS.
(a) The regional water planning group in each regional water planning area shall prepare a regional water
plan, using an existing state water plan identified in Section 16.051 of this code and local water plans
prepared under Section 16.054 of this code as a guide, if present, that provides for the orderly
development, management, and conservation of water resources and preparation for and response to
drought conditions in order that sufficient water will be available at a reasonable cost to ensure public
health, safety, and welfare; further economic development; and protect the agricultural and natural
resources of that particular region.
(b) No later than September 1, 1998, the board shall designate the areas for which regional water plans
shall be developed, taking into consideration such factors as river basin and aquifer delineations, water
utility development patterns, socioeconomic characteristics, existing regional water planning areas,
political subdivision boundaries, public comment, and other factors the board deems relevant. The board
shall review and update the designations as necessary but at least every five years.
(c) No later than 60 days after the designation of the regions under Subsection (b), the board shall
designate representatives within each regional water planning area to serve as the initial coordinating
body for planning. The initial coordinating body may then designate additional representatives to serve
on the regional water planning group.

The initial coordinating body shall designate additional

representatives if necessary to ensure adequate representation from the interests comprising that region,
including the public, counties, municipalities, industries, agricultural interests, environmental interests,
small businesses, electric generating utilities, river authorities, water districts, and water utilities. The
regional water planning group shall maintain adequate representation from those interests. In addition,
the groundwater conservation districts located in each management area, as defined by Section 36.001,
located in the regional water planning area shall appoint one representative of a groundwater

conservation district located in the management area and in the regional water planning area to serve on
the regional water planning group. In addition, representatives of the board, the Parks and Wildlife
Department, and the Department of Agriculture shall serve as ex officio members of each regional water
planning group.
(d) The board shall provide guidelines for the consideration of existing regional planning efforts by
regional water planning groups. The board shall provide guidelines for the format in which information
shall be presented in the regional water plans.
(e) Each regional water planning group shall submit to the development board a regional water plan that:
(1) is consistent with the guidance principles for the state water plan adopted by the development
board under Section 16.051(d);
(2) provides information based on data provided or approved by the development board in a
format consistent with the guidelines provided by the development board under Subsection (d);
(2-a) is consistent with the desired future conditions adopted under Section 36.108 for
the relevant aquifers located in the regional water planning area as of the date the board
most recently adopted a state water plan under Section 16.051 or, at the option of the
regional water planning group, established subsequent to the adoption of the most
recent plan;
(3) identifies:
(A) each source of water supply in the regional water planning area, including information
supplied by the executive administrator on the amount of modeled available
groundwater in accordance with the guidelines provided by the development board
under Subsections (d) and (f);
(B) factors specific to each source of water supply to be considered in determining
whether to initiate a drought response;
(C) actions to be taken as part of the response; and
(D) existing major water infrastructure facilities that may be used for interconnections in
the event of an emergency shortage of water;

(4) has specific provisions for water management strategies to be used during a drought of
record;
(5) includes but is not limited to consideration of the following:
(A) any existing water or drought planning efforts addressing all or a portion of the
region;
(B) approved groundwater conservation district management plans and other plans
submitted under Section 16.054;
(C) all potentially feasible water management strategies, including but not limited to
improved conservation, reuse, and management of existing water supplies,
conjunctive use, acquisition of available existing water supplies, and development of
new water supplies;
(D) protection of existing water rights in the region;
(E) opportunities for and the benefits of developing regional water supply facilities
or providing regional management of water supply facilities;
(F) appropriate provision for environmental water needs and for the effect of
upstream development on the bays, estuaries, and arms of the Gulf of Mexico and
the effect of plans on navigation;
(G) provisions in Section 11.085(k)(1) if interbasin transfers are contemplated;
(H) voluntary transfer of water within the region using, but not limited to, regional
water banks, sales, leases, options, subordination agreements, and financing
agreements; and
(I) emergency transfer of water under Section 11.139, including information on the
part of each permit, certified filing, or certificate of adjudication for nonmunicipal use
in the region that may be transferred without causing unreasonable damage to the
property of the nonmunicipal water rights holder;
(6) identifies river and stream segments of unique ecological value and sites of unique value for
the construction of reservoirs that the regional water planning group recommends for protection
under Section 16.051;

(7) assesses the impact of the plan on unique river and stream segments identified in Subdivision
(6) if the regional water planning group or the legislature determines that a site of unique
ecological value exists;
(8) describes the impact of proposed water projects on water quality; and
(9) includes information on:
(A) projected water use and conservation in the regional water planning area; and
(B) the implementation of state and regional water plan projects, including water
conservation strategies, necessary to meet the state's projected water demands.
(e-1) On request of the Texas Water Advisory Council, a regional planning group
shall provide the council a copy of that planning group's regional water plan.
(f) No later than September 1, 1998, the board shall adopt rules:
(1) to provide for the procedures for adoption of regional water plans by regional water planning
groups and for approval of regional water plans by the board; and
(2) to govern procedures to be followed in carrying out the responsibilities of this section.
(g) The board shall provide technical and financial assistance to the regional water planning groups in the
development of their plans. The board shall simplify, as much as possible, planning requirements in
regions with abundant water resources. The board, if requested, may facilitate resolution of conflicts
within regions.
(h)(1) Prior to the preparation of the regional water plan, the regional water planning group shall, after
notice, hold at least one public meeting at some central location within the regional planning area to
gather suggestions and recommendations from the public as to issues that should be addressed in the
plan or provisions that should be considered for inclusion in the plan.
(2) The regional water planning group shall provide an ongoing opportunity for public input during
the preparation of the regional water plan.
(3) After the regional water plan is initially prepared, the regional water planning group shall,
after notice, hold at least one public hearing at some central location within the regional water
planning area. The group shall make copies of the plan available for public inspection at least one
month before the hearing by providing a copy of the plan in the county courthouse and at least

one public library of each county having land in the region. Notice for the hearing shall include a
listing of these and any other location where the plan is available for review.
(4) After the regional water plan is initially prepared, the regional water planning group shall
submit a copy of the plan to the board. The board shall submit comments on the regional water
plan as to whether the plan meets the requirements of Subsection (e) of this section.
(5) If no interregional conflicts exist, the regional water planning group shall consider all public
and board comments; prepare, revise, and adopt the final plan; and submit the adopted plan to
the board for approval and inclusion in the state water plan.
(6) If an interregional conflict exists, the board shall facilitate coordination between the involved
regions to resolve the conflict. If conflict remains, the board shall resolve the conflict. On
resolution of the conflict, the involved regional water planning groups shall prepare revisions to
their respective plans and hold, after notice, at least one public hearing at some central location
within their respective regional water planning areas. The regional water planning groups shall
consider all public and board comments; prepare, revise, and adopt their respective plans; and
submit their plans to the board for approval and inclusion in the state water plan.
(7) The board may approve a regional water plan only after it has determined that:
(A) all interregional conflicts involving that regional water planning area have been
resolved;
(B) the plan includes water conservation practices and drought management measures
incorporating, at a minimum, the provisions of Sections 11.1271 and 11.1272; and
(C) the plan is consistent with long-term protection of the state's water resources,
agricultural resources, and natural resources as embodied in the guidance principles
adopted under Section 16.051(d).
(8) Notice required by Subdivision (1), (3), or (6) of this subsection must be:
(A) published once in a newspaper of general circulation in each county located in whole
or in part in the regional water planning area before the 30th day preceding the date of
the public meeting or hearing; and
(B) mailed to:

(i) each mayor of a municipality with a population of 1,000 or more that is located in
whole or in part in the regional water planning area;
(ii) each county judge of a county located in whole or in part in the regional water
planning area;
(iii) each special or general law district or river authority with responsibility to
manage or supply water in the regional water planning area;
(iv) each retail public utility that:
(a) serves any part of the regional water planning area; or
(b) receives water from the regional water planning area; and
(v) each holder of record of a permit, certified filing, or certificate of adjudication for
the use of surface water the diversion of which occurs in the regional water planning
area.
(9) Notice published or mailed under Subdivision (8) of this subsection must contain:
(A) the date, time, and location of the public meeting or hearing;
(B) a summary of the proposed action to be taken;
(C) the name, telephone number, and address of the person to whom questions or
requests for additional information may be submitted; and
(D) information on how the public may submit comments.
(10) The regional water planning group may amend the regional water plan after the plan has
been approved by the board. Subdivisions (1)-(9) apply to an amendment to the plan in the same
manner as those subdivisions apply to the plan.
(11) This subdivision applies only to an amendment to a regional water plan approved by the
board. This subdivision does not apply to the adoption of a subsequent regional water plan for
submission to the board as required by Subsection (i). Notwithstanding Subdivision (10), the
regional water planning group may amend the plan in the manner provided by this subdivision if
the executive administrator makes a written determination that the proposed amendment
qualifies for adoption in the manner provided by this subdivision before the regional water
planning group votes on adoption of the amendment. A proposed amendment qualifies for

adoption in the manner provided by this subdivision only if the amendment is a minor
amendment, as defined by board rules, that will not result in the overallocation of any existing or
planned source of water, does not relate to a new reservoir, and will not have a significant effect
on instream flows or freshwater inflows to bays and estuaries. If the executive administrator
determines that a proposed amendment qualifies for adoption in the manner provided by this
subdivision, the regional water planning group may adopt the amendment at a public meeting
held in accordance with Chapter 551, Government Code. The proposed amendment must be
placed on the agenda for the meeting, and notice of the meeting must be given in the manner
provided by Chapter 551, Government Code, at least two weeks before the date the meeting is
held. The public must be provided an opportunity to comment on the proposed amendment at
the meeting.
(i) The regional water planning groups shall submit their adopted regional water plans to the board by
January 5, 2001, for approval and inclusion in the state water plan. In conjunction with the submission of
regional water plans, each planning group should make legislative recommendations, if any, to facilitate
more voluntary water transfers in the region. Subsequent regional water plans shall be submitted at least
every five years thereafter. Public participation for revised regional plans shall follow the procedures
under Subsection (h).
(j) The board may provide financial assistance to political subdivisions under Subchapters E and F of this
chapter, Subchapters C, D, E, F, J, O, Q, and R, Chapter 15, and Subchapters D, I, K, and L, Chapter 17, for
water supply projects only if:
(1) the board determines that the needs to be addressed by the project will be addressed in a
manner that is consistent with the state water plan;
(2) beginning January 5, 2002, the board:
(A) has approved a regional water plan as provided by Subsection (i), and any required
updates of the plan, for the region of the state that includes the area benefiting from the
proposed project; and
(B) determines that the needs to be addressed by the project will be addressed in a
manner that is consistent with that regional water plan; and
(3)

the board finds that the water audit required under Section

16.0121 has been completed and filed.

(k) The board may waive the requirements of Subsection (j) of this section if the board determines that
conditions warrant the waiver.
(l) A political subdivision may contract with a regional water planning group to assist the regional water
planning group in developing or revising a regional water plan.
(m) A cause of action does not accrue against a regional water planning group, a representative who
serves on the regional water planning group, or an employee of a political subdivision that contracts with
the regional water planning group under Subsection (l) for an act or omission in the course and scope of
the person's work relating to the regional water planning group.
(n) A regional water planning group, a representative who serves on the regional water planning group,
or an employee of a political subdivision that contracts with the regional water planning group under
Subsection (l) is not liable for damages that may arise from an act or omission in the course and scope of
the person's work relating to the regional water planning group.
(o) The attorney general, on request, shall represent a regional water planning group, a representative
who serves on the regional water planning group, or an employee of a political subdivision that contracts
with the regional water planning group under Subsection (l) in a suit arising from an act or omission
relating to the regional water planning group.
(p) If a groundwater conservation district files a petition with the development board stating that a
conflict requiring resolution may exist between the district's approved management plan developed
under Section 36.1071 and an approved state water plan, the development board shall provide technical
assistance to and facilitate coordination between the district and the involved region to resolve the
conflict. Not later than the 45th day after the date the groundwater conservation district files a petition
with the development board, if the conflict has not been resolved, the district and the involved region
shall mediate the conflict. The district and the involved region may seek the assistance of the Center for
Public Policy Dispute Resolution at The University of Texas School of Law or an alternative dispute
resolution system established under Chapter 152, Civil Practice and Remedies Code, in obtaining a
qualified impartial third party to mediate the conflict. The cost of the mediation services must be specified
in the agreement between the parties and the Center for Public Policy Dispute Resolution or the
alternative dispute resolution system. If the district and the involved region cannot resolve the conflict
through mediation, the development board shall resolve the conflict not later than the 60th day after the
date the mediation is completed as provided by Subsections (p-1) and (p-2).

(p-1) If the development board determines that resolution of the conflict requires a revision of
an approved regional water plan, the development board shall suspend the approval of that plan
and provide information to the regional water planning group. The regional water planning group
shall prepare any revisions to its plan specified by the development board and shall hold, after
notice, at least one public hearing at some central location within the regional water planning
area. The regional water planning group shall consider all public and development board
comments, prepare, revise, and adopt its plan, and submit the revised plan to the development
board for approval and inclusion in the state water plan.
(p-2) If the development board determines that resolution of the conflict requires a revision of
the district's approved groundwater conservation district management plan, the development
board shall provide information to the district. The groundwater district shall prepare any
revisions to its plan based on the information provided by the development board and shall hold,
after notice, at least one public hearing at some central location within the district. The
groundwater district shall consider all public and development board comments, prepare, revise,
and adopt its plan, and submit the revised plan to the development board.
(p-3) If the groundwater conservation district disagrees with the decision of the development
board under Subsection (p), the district may appeal the decision to a district court in Travis
County. Costs for the appeal shall be set by the court hearing the appeal. An appeal under this
subsection is by trial de novo.
(p-4)

On the request of the involved region or groundwater conservation district, the

development board shall include discussion of the conflict and its resolution in the state water
plan that the development board provides to the governor, the lieutenant governor, and the
speaker of the house of representatives under Section 16.051(e).
(q)

Each regional planning group shall examine the financing needed to implement the water

management strategies and projects identified in the group's most recent approved regional plan and,
not later than June 1, 2002, shall report to the board regarding:
(1) how local governments, regional authorities, and other political subdivisions in the region
propose to pay for water infrastructure projects identified in the plan; and
(2) what role the regional planning group proposes for the state in financing projects identified
in the plan, giving particular attention to proposed increases in the level of state participation in

funding for regional projects to meet needs beyond the reasonable financing capability of local
governments, regional authorities, and other political subdivisions involved in building water
infrastructure.

Text of subsection as added by Acts 2005, 79th Leg., R.S., Ch. 1200 (H.B. 578), Sec. 1
(r) Information described by Subsection (e)(3)(D) that is included in a regional water plan submitted to
the board is excepted from required disclosure under the public information law, Chapter 552,
Government Code.
Text of subsection as added by Acts 2005, 79th Leg., R.S., Ch. 1097 (H.B. 2201), Sec. 8 and amended by
Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 2.15
(r) The board by rule shall provide for reasonable flexibility to allow for a timely amendment of a regional
water plan, the board's approval of an amended regional water plan, and the amendment of the state
water plan. If an amendment under this subsection is to facilitate planning for water supplies reasonably
required for a clean coal project, as defined by Section 5.001, the rules may allow for amending a regional
water plan without providing notice and without a public meeting or hearing under Subsection (h) if the
amendment does not:
(1) significantly change the regional water plan, as reasonably determined by the board; or
(2) adversely affect other water management strategies in the regional water plan.
Amended by Acts 1977, 65th Leg., p. 2207, ch. 870, Sec. 1, eff. Sept. 1, 1977; Acts 1985, 69th Leg., ch.
795, Sec. 1.047, eff. Sept. 1, 1985; Acts 1997, 75th Leg., ch. 1010, Sec. 1.02, eff. Sept. 1, 1997; Acts 1999,
76th Leg., ch. 456, Sec. 5, eff. June 18, 1999; Acts 1999, 76th Leg., ch. 979, Sec. 5, eff. June 18, 1999; Acts
1999, 76th Leg., ch. 1180, Sec. 1, eff. June 18, 1999; Acts 1999, 76th Leg., ch. 1222, Sec. 2, eff. June 18,
1999; Acts 1999, 76th Leg., ch. 1223, Sec. 3, eff. June 18, 1999; Acts 2001, 77th Leg., ch. 966, Sec. 2.17
to 2.19, eff. Sept. 1, 2001; Acts 2001, 77th Leg., ch. 1234, Sec. 25, eff. Sept. 1, 2001; Acts 2003, 78th Leg.,
ch. 744, Sec. 2, eff. Sept. 1, 2003; Acts 2003, 78th Leg., ch. 1057, Sec. 5, eff. June 20, 2003; Acts 2003,
78th Leg., ch. 1275, Sec. 3(45), eff. Sept. 1, 2003.
Amended by:
Acts 2005, 79th Leg., Ch. 970 (H.B. 1763), Sec. 1, eff. September 1, 2005.

Acts 2005, 79th Leg., Ch. 1097 (H.B. 2201), Sec. 8, eff. June 18, 2005.
Acts 2005, 79th Leg., Ch. 1200 (H.B. 578), Sec. 1, eff. September 1, 2005.
Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 2.14, eff. September 1, 2007.
Acts 2007, 80th Leg., R.S., Ch. 1430 (S.B. 3), Sec. 2.15, eff. September 1, 2007.
Acts 2011, 82nd Leg., R.S., Ch. 595 (S.B. 181), Sec. 1, eff. June 17, 2011.
Acts 2011, 82nd Leg., R.S., Ch. 1233 (S.B. 660), Sec. 9, eff. September 1, 2011.

Appendix E
Texas Administrative Code Title 31 Part 10 Chapter 357: Regional Water
Planning Rules

Texas Administrative Code
TITLE 31
PART 10
CHAPTER 357
SUBCHAPTER A
RULE §357.10

Next Rule>>

NATURAL RESOURCES AND CONSERVATION
TEXAS WATER DEVELOPMENT BOARD
REGIONAL WATER PLANNING
GENERAL INFORMATION
Definitions and Acronyms

The following words, used in this chapter, have the following meanings.
(1) Alternative water management strategy--A fully evaluated water management strategy that
may be substituted into a regional water plan in the event that a recommended water
management strategy is no longer recommended.
(2) Availability--Maximum amount of water available from a source during the drought of
record, regardless of whether the supply is physically or legally available to water user groups.
(3) Board--The Texas Water Development Board.
(4) Collective Reporting Unit--A grouping of utilities located in the Regional Water Planning Area.
Utilities within a Collective Reporting Unit must have a logical relationship, such as being served
by common wholesale water providers, having common sources, or other appropriate
associations.
(5) Commission--The Texas Commission on Environmental Quality.
(6) Consistency between a regional water plan and a desired future condition--A regional water
plan is consistent with a desired future condition if the groundwater availability amount in the
regional water plan and on which an existing water supply or recommended water management
strategy relies does not exceed the modeled available groundwater amount associated with the
desired future condition for the relevant aquifers. The desired future condition must be either
the desired future condition adopted as of the date the Board most recently adopted a state
water plan or, at the option of the regional water planning group, a desired future condition
adopted on a subsequent date.

(7) County-other--An aggregation of residential, commercial, and institutional water users in
cities with less than 500 people or utilities that provide less than an average of 250,000 gallons
per day, as well as unincorporated rural areas in a given county.
(8) Drought contingency plan--A plan required from wholesale and retail public water suppliers
and irrigation districts pursuant to Texas Water Code §11.1272 (relating to Drought Contingency
Plans for Certain Applicants and Water Right Holders). The plan may consist of one or more
strategies for temporary supply and demand management and demand management responses
to temporary and potentially recurring water supply shortages and other water supply
emergencies as required by the Commission.
(9) Drought management measures--Demand management activities to be implemented during
drought that may be evaluated and included as water management strategies.
(10) Drought of record--The period of time when natural hydrological conditions provided the
least amount of water supply.
(11) Executive administrator (EA)--The executive administrator of the Board or a designated
representative.
(12) Existing water supply--Maximum amount of water available from existing sources for use
during drought of record conditions that is physically and legally available for use by a water user
group.
(13) Firm yield--Maximum water volume a reservoir can provide each year under a repeat of
the drought of record using reasonable sedimentation rates and assuming that all senior water
rights will be totally utilized.
(14) Interbasin transfer of surface water--Defined and governed in Texas Water Code §11.085
(relating to Interbasin Transfers) as the diverting of any state water from a river basin and
transfer of that water to any other river basin.
(15) Interregional conflict--An interregional conflict exists when more than one regional water
plan relies upon the same water source, so that there is not sufficient water available to fully
implement both plans and would create an over-allocation of that source.
(16) Intraregional conflict--A conflict between two identified, quantified, and recommended
water management strategies in the same adopted regional water plan that rely upon the same

water source, so that there is not sufficient water available to fully implement both water
management strategies and thereby creating an over-allocation of that source.
(17) Initially Prepared Plan (IPP)--Draft regional water plans that are presented at a public
hearing in accordance with §357.21(d) of this title (relating to Notice and Public Participation)
and submitted for Board review and comment.
(18) Political subdivision--City, county, district, or authority created under the Texas
Constitution, Article III, §52, or Article XVI, §59, any other political subdivision of the state, any
interstate compact commission to which the state is a party, and any nonprofit water supply
corporation created and operating under Texas Water Code Chapter 67 (relating to Nonprofit
Water Supply or Sewer Service Corporations).
(19) Regional water plan (RWP)--The plan adopted or amended by a regional water planning
group pursuant to Texas Water Code §16.053 (relating to Regional Water Plans) and this chapter.
(20) Regional water planning area (RWPA)--Area designated pursuant to Texas Water Code
§16.053.
(21) Regional water planning group (RWPG)--Group designated pursuant to Texas Water Code
§16.053.
(22) Retail public utility--Defined in Texas Water Code §13.002 (relating to Water Rates and
Services) as "any person, corporation, public utility, water supply or sewer service corporation,
municipality, political subdivision or agency operating, maintaining, or controlling in this state
facilities for providing potable water service or sewer service, or both, for compensation."
(23) State Drought Preparedness Plan--A plan, separate from the state water plan, that is
developed by the Drought Preparedness Council for the purpose of mitigating the effects of
drought pursuant to Texas Water Code §16.0551 (relating to State Drought Preparedness Plan).
(24) State Drought Response Plan--A plan prepared and directed by the chief of the Texas
Division of Emergency Management for the purpose of managing and coordinating the drought
response component of the State Water Plan and the State Drought Preparedness Plan pursuant
to Texas Water Code §16.055 (relating to Drought Response Plan).
(25) State Water Plan--The most recent state water plan adopted by the Board under the Texas
Water Code §16.051 (relating to State Water Plan).

(26) Water conservation measures--Practices, techniques, and technologies that will reduce the
consumption of water, reduce the loss of waste or water, or improve the efficiency in the use of
water that may be presented as water management strategies.
(27) Water Conservation Plan--The most current plan required by Texas Water Code §11.1271
(relating to Water Conservation Plans) from an applicant for a new or amended water rights
permit and from any holder of a permit, certificate, etc. who is authorized to appropriate more
than 1,000 acre-feet per year or more for municipal, industrial, and other non-irrigation uses and
for those who are authorized to appropriate 10,000 acre-feet per year or more for irrigation, and
the most current plan required by Texas Water Code §13.146 from a retail public utility that
provides potable water service to 3,300 or more connections These plans must include specific,
quantified 5-year and 10-year targets for water savings.
(28) Water Management Strategy--A plan or specific project to meet a need for additional water
by a discrete user group, which can mean increasing the total water supply or maximizing an
existing supply, including through reducing demands.
(29) Water User Group (WUG)--Identified user or group of users for which water demands and
water supplies have been identified and analyzed and plans developed to meet water needs.
These include:
(A) Incorporated Census places of a population greater than 500, including select
Census Designated Places, such as significant military bases or cases in which the Census
Designated Place is the only Census place in the county;
(B) Retail public utilities providing more than 280 acre-feet per year for municipal use;
(C) Collective Reporting Units, or groups of retail public utilities that have a common
association;
(D) Municipal and domestic water use, referred to as county-other, not included in
subparagraphs (A) - (C) of this paragraph; and
(E) Non-municipal water use including manufacturing, irrigation, steam electric power
generation, mining, and livestock watering for each county or portion of a county in a
RWPA.

(30) Wholesale Water Provider (WWP)--Any person or entity, including river authorities and
irrigation districts, that has contracts to sell more than 1,000 acre-feet of water wholesale in any
one year during the five years immediately preceding the adoption of the last regional water
plan. The regional water planning groups shall include as wholesale water providers other
persons and entities that enter or that the regional water planning group expects or recommends
to enter contracts to sell more than 1,000 acre-feet of water wholesale during the period covered
by the plan.

RULE §357.11

Designations

(a) The Board shall review and update the designations of RWPAs as necessary but at
least every five years, on its own initiative or upon recommendation of the executive
administrator. The Board shall provide 30 days notice of its intent to amend the
designations of RWPAs by publication of the proposed change in the Texas Register and
by mailing the notice to each mayor of a municipality with a population of 1,000 or more
or which is a county seat that is located in whole or in part in the RWPAs proposed to be
impacted, to each water district or river authority located in whole or in part in the RWPA
based upon lists of such water districts and river authorities obtained from the
Commission, and to each county judge of a county located in whole or in part in the
RWPAs proposed to be impacted. After the 30 day notice period, the Board shall hold a
public hearing at a location to be determined by the Board before making any changes
to the designation of a RWPA.
(b) If upon boundary review the Board determines that revisions to the boundaries are
necessary, the Board shall designate areas for which regional water plans shall be
developed, taking into consideration factors such as:
(1) River basin and aquifer delineations;
(2) Water utility development patterns;
(3) Socioeconomic characteristics;
(4) Existing regional water planning areas;
(5) Political subdivision boundaries;

(6) Public comment; and
(7) Other factors the Board deems relevant.
(c) After an initial coordinating body for a regional water planning group is named by the Board,
the RWPGs shall adopt, by two-thirds vote, bylaws that are consistent with provisions of this
chapter. Within 30 days after the Board names members of the initial coordinating body, the
executive administrator shall provide to each member of the initial coordinating body a set of
model bylaws which the RWPG shall consider. The RWPG shall provide copies of its bylaws and
any revisions thereto to the executive administrator. The bylaws adopted by the RWPG shall at
a minimum address the following elements:
(1) definition of a quorum necessary to conduct business;
(2) method to be used to approve items of business including adoption of regional water
plans or amendments thereto;
(3) methods to be used to name additional members;
(4) terms and conditions of membership;
(5) methods to record minutes and where minutes will be archived as part of the public
record; and
(6) methods to resolve disputes between RWPG members on matters coming before
the RWPG.
(d) RWPGs shall maintain at least one representative of each of the following interest categories
as voting members of the RWPG. However, if a RWPA does not have an interest category below,
then the RWPG shall so advise the EA and no membership designation is required.
(1) Public, defined as those persons or entities having no economic interest in the
interests represented by paragraphs (2) - (12) of this subsection other than as a normal
consumer;
(2) Counties, defined as the county governments for the 254 counties in Texas;
(3) Municipalities, defined as governments of cities created or organized under the
general, home-rule, or special laws of the state;

(4) Industries, defined as corporations, partnerships, sole proprietorships, or other legal
entities that are formed for the purpose of making a profit and which produce or
manufacture goods or services and which are not small businesses;
(5) Agricultural interests, defined as those persons or entities associated with
production or processing of plant or animal products;
(6) Environmental interests, defined as those persons or groups advocating the
conservation of the state's natural resources, including but not limited to soil, water, air,
and living resources;
(7) Small businesses, defined as corporations, partnerships, sole proprietorships, or
other legal entities that are formed for the purpose of making a profit, are independently
owned and operated, and have fewer than 100 employees or less than $1 million in gross
annual receipts;
(8) Electric generating utilities, defined as any persons, corporations, cooperative
corporations, or any combination thereof, meeting each of the following three criteria:
own or operate for compensation equipment or facilities which produce or generate
electricity; produce or generate electricity for either wholesale or retail sale to others;
and are neither a municipal corporation nor a river authority;
(9) River authorities, defined as any districts or authorities created by the legislature
which contain areas within their boundaries of one or more counties and which are
governed by boards of directors appointed or designated in whole or part by the
governor or board, including, without limitation, San Antonio River Authority and Palo
Duro River Authority;
(10) Water districts, defined as any districts or authorities, created under authority of
either Texas Constitution, Article III, §52(b)(1) and (2), or Article XVI, §59 including
districts having the authority to regulate the spacing of or production from water wells,
but not including river authorities;
(11) Water utilities, defined as any persons, corporations, cooperative corporations, or
any combination thereof that provide water supplies for compensation except for
municipalities, river authorities, or water districts; and

(12) Groundwater management areas, defined as a single representative for each
groundwater management area that is at least partially located within a RWPA. Defined
as a representative from a groundwater conservation district that is appointed by the
groundwater conservation districts within the associated groundwater management
area.
(e) The RWPGs shall add the following non-voting members, who shall receive meeting
notifications and information in the same manner as voting members:
(1) Staff member of the Board to be designated by the EA;
(2) Staff member of the Texas Parks and Wildlife Department designated by its
executive director;
(3) Member designated by each adjacent RWPG to serve as a liaison;
(4) One or more persons to represent those entities with headquarters located in
another RWPA and which holds surface water rights authorizing a diversion of 1,000
acre-feet a year or more in the RWPA, which supplies water under contract in the
amount of 1,000 acre-feet a year or more to entities in the RWPA, or which receives
water under contract in the amount of 1,000 acre-feet a year or more from the RWPA;
and
(5) Staff member of the Texas Department of Agriculture designated by its
commissioner.
(f) Each RWPG shall provide a current list of its members to the EA; the list shall identify the
interest represented by each member including interests required in subsection (d) of this
section.
(g) Each RWPG, at its discretion, may at any time add additional voting and non-voting
representatives to serve on the RWPG for any new interest category, including additional
representatives of those interests already listed in subsection (d) of this section that the RWPG
considers appropriate for water planning.
(h) Each RWPG, at its discretion, may remove individual voting or non-voting members or
eliminate RWPG representative positions in accordance with the RWPG bylaws as long as

minimum requirements of RWPG membership are maintained in accordance with subsection (d)
of this section.
(i) RWPGs may enter into formal and informal agreements to coordinate, avoid conflicts, and
share information with other RWPGs or any other interests within any RWPA for any purpose
the RWPGs consider appropriate including expediting or making more efficient water planning
efforts. These efforts may involve any portion of the RWPG membership. Any plans or
information developed through these efforts by RWPGs or by committees may be included in a
RWP only upon approval of the RWPG.
(j) Upon request, the EA will provide technical assistance to RWPGs, including on water supply
and demand analysis, methods to evaluate the social and economic impacts of not meeting
needs, and regarding drought management measures and water conservation practices.

RULE §357.12

General Regional Water Planning Group
Responsibilities and Procedures

(a) Prior to the preparation for the RWPs, in accordance with the public participation
requirements in §357.21 of this title (relating to Notice and Public Participation), the RWPGs
shall:
(1) hold at least one public meeting to gather suggestions and recommendations from
the public as to issues that should be addressed or provisions that should be included in
the next regional or state water plan;
(2) prepare a scope of work that includes a detailed description of tasks to be
performed, identifies responsible parties for task execution, a task schedule, task and
expense budgets, and describes interim products, draft reports, and final reports for the
planning process;
(3) approve any amendments to the scope of work only in an open meeting of the RWPG
where notice of the proposed action was provided in accordance with §357.21 of this
title; and

(4) designate a political subdivision as a representative of the RWPG eligible to apply
for financial assistance for scope of work and RWP development pursuant to Chapter
355, Subchapter C of this title (relating to Regional Water Planning Grants).
(b) A RWPG shall hold a public meeting to determine the process for identifying potentially
feasible water management strategies; the process shall be documented and shall include input
received at the public meeting; after reviewing the potentially feasible strategies using the
documented process, then the RWPG shall list all possible water management strategies that are
potentially feasible for meeting a need in the region. The public meeting under this subsection
shall be in accordance with the requirements of §357.21(b) of this title.
(c) If applicable, and approved by the EA, implement simplified planning in accordance with
guidance to be provided by the EA. If a RWPG determines in its analysis of water needs that it
has sufficient supplies in the RWPA to meet water needs for the 50-year planning period, RWPGs
may conduct simplified regional water planning as follows:
(1) identify water supplies that are available for voluntary redistribution in a RWPA or
to other RWPAs;
(2) where appropriate, adopt previous RWP or state water plan information, updated
as necessary, as the RWP; and
(3) other activities upon approval of the EA necessary to complete a RWP that meets
rule and statute requirements.

RULE §357.20

Guidance Principles for State and Regional Water
Planning

Development of the state water plan and of RWPs shall be guided by the principles stated in §358.3 of
this title (relating to Guidance Principles).

RULE §357.21

Notice and Public Participation

(a) RWPGs shall conduct all business in meetings posted and held in accordance with the Texas
Open Meetings Act, Texas Government Code Chapter 551, with a copy of all materials presented
or discussed available for public inspection prior to and following the meetings and shall meet

the additional notice requirements when specifically referenced as required under other
subsections.
(b) All public notices required by this subsection shall comply with this section and shall meet the
following requirements:
(1) These notice requirements apply to the following RWPG actions: regular RWPG
meetings; amendments to the regional water planning scope of work or budget; process
of identifying potentially feasible water management strategies; meetings to replace
RWPG members or addition of new RWPG members; and adoption of regional water
plans.
(2) Published 72 hours prior to the meeting.
(3) Notice shall include:
(A) a date, time, and location of the meeting;
(B) a summary of the proposed action to be taken; and
(C) the name, telephone number, and address of the person to whom questions or
requests for additional information may be submitted.
(4) Entities to be notified include:
(A) all voting and non-voting RWPG members;
(B) any person or entity who has requested notice or RWPG activities either in writing
or email, as requested by the person or entity; and
(C) each County Clerk, in writing, within the RWPA.
(5) Notice and agenda to be posted:
(A) On the website of the host political subdivision or on the Board website if
requested by the RWPG; and
(B) Texas Secretary of State website.
(6) Documents to be made available on the internet or in hard copy for public inspection
prior to and following meeting include:

(A) Agenda of meeting; and
(B) Copies of all materials presented or discussed at the meeting.
(c) Notice under this subsection shall meet the following requirements:
(1) These notice requirements apply to the following RWPG actions: population
projection and water demand projection revision requests to officially adopted Board
projections; substitution of alternative water management strategies; and minor
amendments to RWPs.
(2) Notice of meetings under this subsection shall be published/postmarked on the
internet, emailed, and mailed to the public before the 14th day preceding the date of the
meeting.
(3) Notice shall include:
(A) a date, time, and location of the meeting;
(B) a summary of the proposed action to be taken;
(C) the name, telephone number, and address of the person to whom questions or
requests for additional information may be submitted; and
(D) information that the RWPG will accept written and oral comments at the meetings
and information on how the public may submit written comments separate from such
meetings. The RWPG shall specify a deadline for submission of public written
comments of not earlier than 14 days after the meeting.
(4) Entities to be notified include:
(A) all voting and non-voting RWPG members;
(B) any person or entity who has requested notice of RWPG activities either in writing
or email, as requested by the person or entity;
(C) each County Clerk, in writing, within the RWPA; and
(D) each County Clerk in counties outside the RWPA where a recommended or
alternative water management strategy being considered would be located.
(5) Notice and associated meeting agenda to be posted:

(A) On the website of the host political subdivision or on the Board website if
requested by the RWPG; and
(B) Texas Secretary of State website.
(6) Documents to be made available on the internet or in hard copy for public inspection
prior to and following meeting include:
(A) Agenda of meeting; and
(B) Copies of all materials, reports, plans presented or discussed at the meeting.
(7) Public comments to be accepted as follows:
(A) Written comments for 14 days prior to meeting with comments considered by
RWPG members prior to action;
(B) Oral and written public comment during meeting; and
(C) Written comments must also be accepted for 14 days following the meeting and
all comments received during the comment period must be submitted to the Board by
the RWPG.
(d) Notice under this subsection shall meet the following requirements:
(1) These notice requirements apply to the following RWPG actions: holding a
preplanning public meeting to obtain public input on development of the next RWP;
major amendments to RWPs; holding hearings for IPPs; and requesting research and
planning funds from the Board.
(2) Notice shall be published in a newspaper of general circulation in each county
located in whole or in part in the RWPA as follows:
(A) before the 30th day preceding the date of the public meeting or hearing; and
(B) when applying for Board funding, at least 30 days prior to Board consideration of
funding applications.
(3) Notice of the public meetings and public hearings shall include:
(A) a date, time, and location of the public meeting or hearing;
(B) a summary of the proposed action to be taken;

(C) the name, telephone number, and address of the person to whom questions or
requests for additional information may be submitted; and
(D) information that the RWPG will accept written and oral comments at the hearings
and information on how the public may submit written comments separate from such
hearings. The RWPG shall specify a deadline for submission of public written comments
as specified in paragraph (8)(A) of this subsection.
(4) If applying for Board funding, the notice shall include the name and address of the
eligible applicant and the name of the applicant's manager or official representative; a
brief description of the regional water planning area; the purposes of the planning
project; the Board's name, address, and the name of a contact person with the Board; a
statement that any comments must be filed with the EA and the applicant within 30 days
of the date on which the notice is mailed or published. Prior to action by the Board, the
applicant must provide one copy of the notice sent, a list of those to which the notice
was sent, the date on which the notice was sent, copies of all notices as published
showing name of the newspaper and the date on which the notice was published.
(5) RWPGs shall make copies of the IPP available for public inspection at least 30 days
before a public hearing required or held by providing a copy of the IPP in at least one
public library in each county and either the county courthouse's law library, the county
clerk's office, or some other accessible place within the county courthouse of each
county having land in the RWPA and include locations of such copies in the notice for
public hearing. For distribution of the IPP and adopted RWP, the RWPG may consult and
coordinate with county and local officials in determining the most appropriate location
in the county courthouse to ensure maximum accessibility to the public during business
hours. Additionally, the RWPG may consult with local and county officials in determining
which public library in the county can provide maximum accessibility to the public.
According to the capabilities of the facility, the RWPG may provide the copy
electronically, on an electronic disc or drive, or in hard copy. The RWPG shall make an
effort to ensure ease of access to the public, including where feasible, posting the IPP on
websites and providing notice of such posting.
(6) Notice shall be mailed to, at a minimum, the following:

(A) Notification of all entities that are to be notified under subsection (c)(4) of this
section;
(B) Each mayor of a municipality with a population of 1,000 or more or which is a
county seat that is located in whole or in part in the RWPA;
(C) Each county judge of a county located in whole or in part in the RWPA;
(D) Each special or general law district or river authority with responsibility to manage
or supply water in the RWPA based upon lists of such water districts and river authorities
obtained from the Commission;
(E) Additionally, for public hearings or meetings to obtain input on development of a
future RWP or a meeting or hearing associated with IPPs or major RWP amendments:
(i) each retail public utility, defined as a community water system, that serves any
part of the RWPA or receives water from the RWPA based upon lists of such entities
obtained from the Commission; and
(ii) each holder of record of a water right for the use of surface water the diversion
of which occurs in the RWPA based upon lists of such water rights holders obtained from
the Commission; and
(F) Additionally, a RWPG that intends to request Board funds for regional water
planning must provide written notice to all other RWPGs.
(7) Notice and associated hearing and meeting agenda shall also be posted:
(A) On the website of the host political subdivision or on the Board website if
requested by the RWPG;
(B) Texas Secretary of State website; and
(C) In the Texas Register.
(8) Public comments to be accepted as follows:
(A) Written comments submitted immediately following 30-day public notice posting
and prior to and during meeting or hearing; and
(i) Until not earlier than 30-days following the date of the public hearing on a major
amendment to a RWP.

(ii) Until not earlier than 60 days following the date of the public hearing on an IPP.
(B) Verbal public comments at the noticed meeting or hearing;
(C) Comments received must be considered as follows:
(i) Comments associated with hearings must be considered by RWPG members when
adopting a RWP or adopting a major amendment to a RWP.
(ii) Comments associated with a preplanning meeting, scope of work development,
and an application for funding to the Board must be considered prior to taking RWPG
action.

RULE §357.22

General Considerations for Development of Regional
Water Plans

(a) RWPGs shall consider existing local, regional, and state water planning efforts, including water
plans, information and relevant local, regional, state and federal programs and goals when
developing the regional water plan. The RWPGs shall also consider:
(1) water conservation plans;
(2) drought management and drought contingency plans;
(3) information compiled by the Board from water loss audits performed by retail public
utilities pursuant to §358.6 of this title (relating to Water Loss Audits);
(4) publicly available plans for major agricultural, municipal, manufacturing and
commercial water users;
(5) local and regional water management plans;
(6) water availability requirements promulgated by a county commissioners court in
accordance with Texas Water Code §35.019 (relating to Priority Groundwater
Management Areas);
(7) the Texas Clean Rivers Program;
(8) the U.S. Clean Water Act;
(9) water management plans;

(10) other planning goals including, but not limited to, regionalization of water and
wastewater services where appropriate;
(11) approved groundwater conservation district management plans and other plans
submitted under Texas Water Code §16.054 (relating to Local Water Planning);
(12) approved groundwater regulatory plans; and
(13) any other information available from existing local or regional water planning
studies.
(b) The RWP shall contain a separate chapter for the contents of §§357.30, 357.31, 357.32,
357.33, 357.42, 357.43, 357.44, 357.45, and 357.50 of this title and shall also contain a separate
chapter for the contents of §357.34 and §§357.35, 357.40 and 357.41 of this title for a total of
eleven separate chapters.

RULE §357.30

Description of the Regional Water Planning Area

RWPGs shall describe their regional water planning area including the following:
(1) social and economic aspects of a region such as information on current population, economic
activity and economic sectors heavily dependent on water resources;
(2) current water use and major water demand centers;
(3) current groundwater, surface water, and reuse supplies including major springs that are
important for water supply or protection of natural resources;
(4) wholesale water providers;
(5) agricultural and natural resources;
(6) identified water quality problems;
(7) identified threats to agricultural and natural resources due to water quantity problems or
water quality problems related to water supply;
(8) summary of existing local and regional water plans;
(9) the identified historic drought(s) of record within the planning area;
(10) current preparations for drought within the RWPA;

(11) information compiled by the Board from water loss audits performed by retail public
utilities pursuant to §358.6 of this title (relating to Water Loss Audits); and
(12) an identification of each threat to agricultural and natural resources and a discussion of
how that threat will be addressed or affected by the water management strategies evaluated in
the plan.

RULE §357.31

Projected Population and Water Demands

(a) RWPs shall present projected population and water demands by WUG as defined in §357.10
of this title (relating to Definitions and Acronyms). If a WUG lies in one or more counties or RWPA
or river basins, data shall be reported for each river basin, RWPA, and county split.
(b) RWPs shall present projected water demands associated with WWPs by category of water
use, including municipal, manufacturing, irrigation, steam electric power generation, mining, and
livestock for each county or portion of a county in the RWPA. If a county or portion of a county
is in more than one river basin, data shall be reported for each river basin.
(c) RWPs shall report the current contractual obligations of WUG and WWPs to supply water in
addition to any demands projected for the WUG or WWP. Information regarding obligations to
supply water to other users must also be incorporated into the water supply analysis in §357.32
of this title (relating to Water Supply Analysis) in order to determine net existing water supplies
available for each WUG's own use.
(d) Municipal demands shall be adjusted to reflect water savings due to plumbing fixture
requirements identified in the Texas Health and Safety Code, Chapter 372. RWPGs will determine
and report how changes in plumbing fixtures would affect projected municipal water demands
using projections with plumbing code savings provided by the Board or by methods approved by
the EA.
(e) Source of population and water demands. In developing RWPs, RWPGs shall use:
(1) Population and water demand projections developed by the EA that will be
contained in the next state water plan and adopted by the Board after consultation with
the RWPGs, Commission, Texas Department of Agriculture, and the Texas Parks and
Wildlife Department.

(2) RWPGs may request revisions of Board adopted population or water demand
projections if the request demonstrates that population or water demand projections
no longer represents a reasonable estimate of anticipated conditions based on changed
conditions and or new information. Before requesting a revision to population and water
demand projections, the RWPG shall discuss the proposed revisions at a public meeting
for which notice has been posted in accordance with §357.21(c) of this title (relating to
Notice and Public Participation). The RWPG shall summarize public comments received
on the proposed request for projection revisions. The EA shall consult with the
requesting RWPG and respond to their request within 45 days after receipt of a request
from a RWPG for revision of population or water demand projections.
(f) Population and water demand projections shall be presented for each planning decade for
each of the above reporting categories.

RULE §357.32

Water Supply Analysis

(a) RWPGs shall evaluate:
(1) source water availability during drought of record conditions; and
(2) existing water supplies that are legally and physically available to WUGs and
wholesale water suppliers within the RWPA for use during the drought of record.
(b) Evaluations shall consider surface water and groundwater data from the state water plan,
existing water rights, contracts and option agreements relating to water rights, other planning
and water supply studies, and analysis of water supplies existing in and available to the RWPA
during drought of record conditions.
(c) Evaluation of the existing surface water available during drought of record shall be based on
firm yield. The analysis may be based on justified operational procedures other than firm yield.
The EA shall consider a written request from a RWPG to use procedures other than firm yield.
For surface water supply analysis, RWPGs will use most current Water Availability Models from
the Commission to evaluate the adequacy of surface water supplies. RWPGs will assume full
utilization of existing water rights and no return flows when using Water Availability Models.
RWPGs may use other water availability modeling assumptions or better site-specific

information with written approval from the EA. Information available from the Commission shall
be incorporated by RWPGs unless better site-specific information is available.
(d) RWPGs shall use modeled available groundwater volumes for groundwater availability, as
issued by the Board, and incorporate such information in its RWP unless no modeled available
groundwater volumes are provided. Groundwater availability used in the RWP must be
consistent with the desired future conditions as of the date the Board most recently adopted a
state water plan or, at the discretion of the RWPG, established subsequent to the adoption of
the most recent state water plan.
(e) RWPGs shall evaluate the existing water supplies for each WUG and WWP.
(f) Water supplies based on contracted agreements will be based on the terms of the contract,
which may be assumed to renew upon contract termination if the contract contemplates
renewal or extensions.
(g) Evaluation results shall be reported by WUG in accordance with §357.31(a) of this title
(relating to Projected Population and Water Demands) and WWPs in accordance with §357.31(b)
of this title.

RULE §357.33

Needs Analysis: Comparison of Water Supplies and
Demands

(a) RWPs shall include comparisons of existing water supplies and projected water demands to
identify water needs.
(b) RWPGs shall compare projected water demands, developed in accordance with §357.31 of
this title (relating to Projected Population and Water Demands), with existing water supplies
available to WUGs and WWPs in a planning area, as developed in accordance with §357.32 of
this title (relating to Water Supply Analysis), to determine whether WUGs will experience water
surpluses or needs for additional supplies. Results will be reported for WUGs and for WWPs by
categories of use including municipal, manufacturing, irrigation, steam electric, mining, and
livestock watering for each county or portion of a county in a RWPA.
(c) The social and economic impacts of not meeting water needs will be evaluated by RWPGs and
reported for each RWPA.

(d) Results of evaluations will be reported by WUG in accordance with §357.31(a) of this title and
WWPs in accordance with §357.31(b) of this title.
(e) RWPGs shall perform a secondary water needs analysis for all WUGs and WWPs for which
conservation water management strategies or direct reuse water management strategies are
recommended. This secondary water needs analysis will calculate the water needs that would
remain after assuming all recommended conservation and direct reuse water management
strategies are fully implemented. The resulting secondary water needs volumes shall be
presented in the RWP by WUG and WWP and decade.

RULE §357.34

Identification and Evaluation of Potentially Feasible
Water Management Strategies

(a) RWPGs shall identify and evaluate potentially feasible water management strategies for all
WUGs and WWPs with identified water needs.
(b) RWPGs shall identify potentially feasible water management strategies to meet water supply
needs identified in §357.33 of this title (relating to Needs Analysis: Comparison of Water Supplies
and Demands) in accordance with the process in §357.12(b) of this title (relating to General
Regional Water Planning Group Responsibilities and Procedures). Strategies shall be developed
for WUGs and WWPs. The strategies shall meet new water supply obligations necessary to
implement recommended water management strategies of WWPs and WUGs. RWPGs shall plan
for water supply during Drought of Record conditions. In developing RWPs, RWPGs shall provide
WMSs to be used during a drought of record.
(c) Potentially feasible water management strategies may include, but are not limited to:
(1) Expanded use of existing supplies including system optimization and conjunctive use
of water resources, reallocation of reservoir storage to new uses, voluntary
redistribution of water resources including contracts, water marketing, regional water
banks, sales, leases, options, subordination agreements, and financing agreements,
subordination of existing water rights through voluntary agreements, enhancements of
yields of existing sources, and improvement of water quality including control of
naturally occurring chlorides.

(2) New supply development including construction and improvement of surface water
and groundwater resources, brush control, precipitation enhancement, desalination,
water supply that could be made available by cancellation of water rights based on data
provided by the Commission, rainwater harvesting, and aquifer storage and recovery.
(3) Conservation and drought management measures including demand management.
(4) Reuse of wastewater.
(5) Interbasin transfers of surface water.
(6) Emergency transfers of surface water including a determination of the part of each
water right for non-municipal use in the RWPA that may be transferred without causing
unreasonable damage to the property of the non-municipal water rights holder in
accordance with Texas Water Code §11.139 (relating to Emergency Authorizations).
(d) Evaluations of potentially feasible water management strategies shall include the following
analyses:
(1) For the purpose of evaluating potentially feasible water management strategies, the
Commission's most current Water Availability Model with assumptions of no return
flows and full utilization of senior water rights, is to be used. Alternative assumptions
may be used with written approval from the EA who will consider a written request from
a RWPG to use assumptions other than no return flows and full utilization of senior water
rights.
(2) An equitable comparison between and consistent evaluation and application of all
water management strategies the RWPGs determine to be potentially feasible for each
water supply need.
(3) A quantitative reporting of:
(A) The net quantity, reliability, and cost of water delivered and treated for the end
user's requirements during drought of record conditions, taking into account and
reporting anticipated strategy water losses, incorporating factors used calculating
infrastructure debt payments and may include present costs and discounted present
value costs. Costs do not include distribution of water within a WUG after treatment.

(B) Environmental factors including effects on environmental water needs, wildlife
habitat, cultural resources, and effect of upstream development on bays, estuaries, and
arms of the Gulf of Mexico. Evaluations of effects on environmental flows will include
consideration of the Commission's adopted environmental flow standards under 30 TAC
Chapter 298 (relating to Environmental Flow Standards for Surface Water). If
environmental flow standards have not been established, then environmental
information from existing site-specific studies, or in the absence of such information,
state environmental planning criteria adopted by the Board for inclusion in the state
water plan after coordinating with staff of the Commission and the Texas Parks and
Wildlife Department to ensure that water management strategies are adjusted to
provide for environmental water needs including instream flows and bays and estuaries
inflows.
(C) Impacts to agricultural resources.
(4) Discussion of the plan's impact on other water resources of the state including other
water management strategies and groundwater and surface water interrelationships.
(5) A discussion of each threat to agricultural or natural resources identified pursuant
to §357.30(7) of this title (relating to Description of the Regional Water Planning Area)
including how that threat will be addressed or affected by the water management
strategies evaluated.
(6) If applicable, consideration and discussion of the provisions in Texas Water Code
§11.085(k)(1) for interbasin transfers of surface water. At minimum, this consideration
will include a summation of water needs in the basin of origin and in the receiving basin.
(7) Consideration of third-party social and economic impacts resulting from voluntary
redistributions of water including analysis of third-party impacts of moving water from
rural and agricultural areas.
(8) A description of the major impacts of recommended water management strategies
on key parameters of water quality identified by RWPGs as important to the use of a
water resource and comparing conditions with the recommended water management
strategies to current conditions using best available data.

(9) Consideration of water pipelines and other facilities that are currently used for water
conveyance as described in §357.22(a)(3) of this title (relating to General Considerations
for Development of Regional Water Plans).
(10) Other factors as deemed relevant by the RWPG including recreational impacts.
(e) RWPGs shall evaluate and present potentially feasible water management strategies with
sufficient specificity to allow state agencies to make financial or regulatory decisions to
determine consistency of the proposed action before the state agency with an approved RWP.
(f) Conservation, Drought Management Measures, and Drought Contingency Plans shall be
considered by RWPGs when developing the regional plans, particularly during the process of
identifying, evaluating, and recommending water management strategies. RWPs shall
incorporate water conservation planning and drought contingency planning in the regional water
planning area.
(1) Drought management measures including water demand management. RWPGs shall
consider drought management measures for each need identified in §357.33 of this title
and shall include such measures for each user group to which Texas Water Code
§11.1272 (relating to Drought Contingency Plans for Certain Applicants and Water Right
Holders) applies. Impacts of the drought management measures on water needs must
be consistent with guidance provided by the Commission in its administrative rules
implementing Texas Water Code §11.1272. If a RWPG does not adopt a drought
management strategy for a need it must document the reason in the RWP. Nothing in
this paragraph shall be construed as limiting the use of voluntary arrangements by water
users to forgo water usage during drought periods.
(2) Water conservation practices. RWPGs must consider water conservation practices,
including potentially applicable best management practices, for each identified water
need.
(A) RWPGs shall include water conservation practices for each user group to which
Texas Water Code §11.1271 and §13.146 (relating to Water Conservation Plans) apply.
The impact of these water conservation practices on water needs must be consistent

with requirements in appropriate Commission administrative rules related to Texas
Water Code §11.1271 and §13.146.
(B) RWPGs shall consider water conservation practices for each WUG beyond the
minimum requirements of subparagraph (A) of this paragraph, whether or not the WUG
is subject to Texas Water Code §11.1271 and §13.146. If RWPGs do not adopt a water
conservation strategy to meet an identified need, they shall document the reason in the
RWP.
(C) For each WUG or WWP that is to obtain water from a proposed interbasin transfer
to which Texas Water Code §11.085 (relating to Interbasin Transfers) applies, RWPGs
will include a water conservation strategy, pursuant to Texas Water Code §11.085(1),
that will result in the highest practicable level of water conservation and efficiency
achievable. For these strategies, RWPGs will determine and report projected water use
savings in gallons per capita per day based on its determination of the highest practicable
level of water conservation and efficiency achievable. RWPGs will develop conservation
strategies based on this determination. In preparing this evaluation, RWPGs will seek the
input of WUGs and WWPs as to what is the highest practicable level of conservation and
efficiency achievable, in their opinion, and take that input into consideration. RWPGs will
develop water conservation strategies consistent with guidance provided by the
Commission in its administrative rules that implement Texas Water Code §11.085. When
developing water conservation strategies, the RWPGs must consider potentially
applicable best management practices. Strategy evaluation in accordance with this
section will include a quantitative description of the quantity, cost, and reliability of the
water estimated to be conserved under the highest practicable level of water
conservation and efficiency achievable.
(D) RWPGs shall consider strategies to address any issues identified in the information
compiled by the Board from the water loss audits performed by retail public utilities
pursuant to §358.6 of this title (relating to Water Loss Audits).
(g) RWPs shall include a subchapter consolidating the RWPG's recommendations regarding water
conservation. RWPGs shall include in the RWPs model water conservation plans pursuant to
Texas Water Code §11.1271.

RULE §357.35

Recommended and Alternative Water Management
Strategies

(a) RWPGs shall recommend water management strategies to be used during a drought of record
based on the potentially feasible water management strategies evaluated under §357.34 of this
title (relating to Identification and Evaluation of Potentially Feasible Water Management
Strategies).
(b) RWPGs shall recommend specific water management strategies based upon the
identification, analysis, and comparison of water management strategies by the RWPG that the
RWPG determines are potentially feasible so that the cost effective water management
strategies that are environmentally sensitive are considered and adopted unless a RWPG
demonstrates that adoption of such strategies is inappropriate. To determine cost-effectiveness
and environmental sensitivity, RWPGs will follow processes described in §357.34 of this title. The
RWP may include alternative water management strategies evaluated by the processes
described in §357.34 of this title.
(c) Strategies will be selected by the RWPGs so that cost effective water management strategies,
which are consistent with long-term protection of the state's water resources, agricultural
resources, and natural resources are adopted.
(d) RWPGs shall identify and recommend water management strategies for all WUGs and WWPs
with identified water needs and that meet all water needs during the drought of record except
in cases where:
(1) no water management strategy is feasible. In such cases, RWPGs must explain why
no management strategies are feasible; or
(2) a political subdivision that provides water supply other than water supply
corporations, counties, or river authorities explicitly does not participate in the regional
water planning process for needs located within its boundaries or extraterritorial
jurisdiction.
(e) Specific recommendations of water management strategies to meet an identified need will
not be shown as meeting a need for a political subdivision if the political subdivision in question

objects to inclusion of the strategy for the political subdivision and specifies its reasons for such
objection. This does not prevent the inclusion of the strategy to meet other needs.
(f) Recommended strategies shall protect existing water rights, water contracts, and option
agreements, but may consider potential amendments of water rights, contracts and agreements,
which would require the eventual consent of the owner.
(g) RWPGs shall report the following:
(1) Recommended water management strategies and the associated results of all the
potentially feasible water management strategy evaluations by WUG and WWP. If a
WUG or WWP lies in one or more counties or RWPAs or river basins, data will be reported
for each river basin, RWPA, and county.
(2) Calculated planning management supply factors for each WUG and WWP included
in the RWP assuming all recommended water management strategies are implemented.
This calculation shall be based on the sum of: the total existing water supplies, plus all
water supplies from recommended water management strategies for each entity;
divided by that entity's total projected water demand, within the planning decade. The
resulting calculated safety factor shall be presented in the plan by entity and decade for
every WUG and WWP.
(3) Fully evaluated Alternative Water Management Strategies included in the adopted
RWP shall be presented together in one place in the RWP.

RULE §357.40

Impacts of Regional Water Plan

(a) RWPs shall include a quantitative description of the socioeconomic impacts of not meeting
the identified water needs pursuant to §357.33(c) of this title (relating to Needs Analysis:
Comparison of Water Supplies and Demands).
(b) RWPs shall include a description of the impacts of the RWP regarding:
(1) Agricultural resources pursuant to §357.34(d)(3)(C) of this title (relating to
Identification and Evaluation of Potentially Feasible Water Management Strategies);

(2) Other water resources of the state including other water management strategies
and groundwater and surface water interrelationships pursuant to §357.34(d)(4) of this
title;
(3) Threats to agricultural and natural resources identified pursuant to §357.34(d)(5) of
this title;
(4) Third-party social and economic impacts resulting from voluntary redistributions of
water including analysis of third-party impacts of moving water from rural and
agricultural areas pursuant to §357.34(d)(7) of this title;
(5) Major impacts of recommended water management strategies on key parameters
of water quality pursuant to §357.34(d)(8) of this title; and
(6) Effects on navigation.
(c) RWPs shall include a summary of the identified water needs that remain unmet by the RWP.

RULE §357.41

Consistency with Long-Term Protection of Water
Resources, Agricultural Resources, and Natural
Resources

RWPGs shall describe how RWPs are consistent with the long-term protection of the state's water
resources, agricultural resources, and natural resources as embodied in the guidance principles in
§358.3(4) and (8) of this title (relating to Guidance Principles).

RULE §357.42

Drought Response Information, Activities, and
Recommendations

(a) RWPs shall consolidate and present information on current and planned preparations for, and
responses to, drought conditions in the region including, but not limited to, drought of record
conditions based on the following subsections.
(b) RWPGs shall conduct an overall assessment of current preparations for drought within the
RWPA including a description of how water suppliers in the RWPA identify and respond to the
onset of drought. This may include information from local drought contingency plans.

(c) RWPGs shall develop drought response recommendations regarding the management of
existing groundwater and surface water sources in the RWPA designated in accordance with
§357.32 of this title (relating to Water Supply Analysis), including:
(1) Factors specific to each source of water supply to be considered in determining
whether to initiate a drought response for each water source including specific
recommended drought response triggers;
(2) Actions to be taken as part of the drought response by the manager of each water
source and the entities relying on each source, including the number of drought stages;
and
(3) Triggers and actions developed in paragraphs (1) and (2) of this subsection may
consider existing triggers and actions associated with existing drought contingency
plans.
(d) RWPGs will collect information on existing major water infrastructure facilities that may be
used for interconnections in event of an emergency shortage of water. In accordance with Texas
Water Code §16.053(r), this information is CONFIDENTIAL INFORMATION and cannot be
disseminated to the public. The associated information is to be collected by a subgroup of RWPG
members in a closed meeting and submitted separately to the EA in accordance with guidance
to be provided by EA.
(e) RWPGs will provide general descriptions of local drought contingency plans that involve
making emergency connections between water systems or WWP systems that do not include
locations or descriptions of facilities that are disallowed under subsection (d) of this section.
(f) RWPGs may designate recommended and alternative drought management water
management strategies and other recommended drought measures in the RWP including:
(1) List and description of the recommended drought management water management
strategies and associated WUGs and WWPs, if any, that are recommended by the RWPG.
Information to include associated triggers to initiate each of the recommended drought
management water management strategies;
(2) List and description of alternative drought management water management
strategies and associated WUGs and WWPs, if any, that are included in the plan.

Information to include associated triggers to initiate each of the alternative drought
management water management strategies;
(3) List of all potentially feasible drought management water management strategies
that were considered or evaluated by the RWPG but not recommended; and
(4) List and summary of any other recommended drought management measures, if
any, that are included in the RWP, including associated triggers if applicable.
(g) The RWPGs shall evaluate potential emergency responses to local drought conditions or loss
of existing water supplies; the evaluation shall include identification of potential alternative
water sources that may be considered for temporary emergency use by WUGs and WWPs in the
event that the existing water supply sources become temporarily unavailable to the WUGs and
WWPs due to unforeseeable hydrologic conditions such as emergency water right curtailment,
unanticipated loss of reservoir conservation storage, or other localized drought impacts. RWPGs
shall evaluate, at a minimum, municipal WUGs that:
(1) have existing populations less than 7,500;
(2) rely on a sole source for its water supply regardless of whether the water is provided
by a WWP; and
(3) all county-other WUGs.
(h) RWPGs shall consider any relevant recommendations from the Drought Preparedness
Council.
(i) RWPGs shall make drought preparation and response recommendations regarding:
(1) Development of, content contained within, and implementation of local drought
contingency plans required by the Commission;
(2) Current drought management preparations in the RWPA including:
(A) drought response triggers; and
(B) responses to drought conditions;
(3) The Drought Preparedness Council and the State Drought Preparedness Plan; and

(4) Any other general recommendations regarding drought management in the region
or state.
(j) The RWPGs shall develop region-specific model drought contingency plans.

RULE §357.43

Regulatory, Administrative, or Legislative
Recommendations

(a) The RWPs shall contain any regulatory, administrative, or legislative recommendations
developed by the RWPGs.
(b) Ecologically Unique River and Stream Segments. RWPGs may include in adopted RWPs
recommendations for all or parts of river and stream segments of unique ecological value located
within the RWPA by preparing a recommendation package consisting of a physical description
giving the location of the stream segment, maps, and photographs of the stream segment and a
site characterization of the stream segment documented by supporting literature and data. The
recommendation package shall address each of the criteria for designation of river and stream
segments of ecological value found in this subsection. The RWPG shall forward the
recommendation package to the Texas Parks and Wildlife Department and allow the Texas Parks
and Wildlife Department 30 days for its written evaluation of the recommendation. The adopted
RWP shall include, if available, Texas Parks and Wildlife Department's written evaluation of each
river and stream segment recommended as a river or stream segment of unique ecological value.
(1) A RWPG may recommend a river or stream segment as being of unique ecological
value based upon the criteria set forth in §358.2 of this title (relating to Definitions).
(2) For every river and stream segment that has been designated as a unique river or
stream segment by the legislature, during a session that ends not less than one year
before the required date of submittal of an adopted RWP to the Board, or recommended
as a unique river or stream segment in the RWP, the RWPG shall assess the impact of the
RWP on these segments. The assessment shall be a quantitative analysis of the impact
of the plan on the flows important to the river or stream segment, as determined by the
RWPG, comparing current conditions to conditions with implementation of all
recommended water management strategies. The assessment shall also describe the

impact of the plan on the unique features cited in the region's recommendation of that
segment.
(c) Unique Sites for Reservoir Construction. A RWPG may recommend sites of unique value for
construction of reservoirs by including descriptions of the sites, reasons for the unique
designation and expected beneficiaries of the water supply to be developed at the site. The
criteria at §358.2 of this title shall be used to determine if a site is unique for reservoir
construction.
(d) Any other recommendations that the RWPG believes are needed and desirable to achieve
the stated goals of state and regional water planning including to facilitate the orderly
development, management, and conservation of water resources and prepare for and respond
to drought conditions.
(e) RWPGs may develop information as to the potential impacts of any proposed changes in law
prior to or after changes are enacted.
(f) RWPGs should consider making legislative recommendations to facilitate more voluntary
water transfers in the region.

RULE §357.44

Infrastructure Financing Analysis

RWPGs shall assess and quantitatively report on how individual local governments, regional authorities,
and other political subdivisions in their RWPA propose to finance recommended water management
strategies.

RULE §357.45

Implementation and Comparison to Previous
Regional Water Plan

(a) RWPGs shall describe the level of implementation of previously recommended water
management strategies. Information on the progress of implementation of all water
management strategies that were recommended in the previous RWP, including conservation
and drought management water management strategies; and the implementation of projects
that have affected progress in meeting the state's future water needs.

(b) RWPGs shall provide a brief summary of how the RWP differs from the previously adopted
RWP with regards to:
(1) Water demand projections;
(2) Drought of record and hydrologic and modeling assumptions used in planning for
the region;
(3) Groundwater and surface water availability, existing water supplies, and identified
water needs for WUGs and WWPs; and
(4) Recommended and alternative water management strategies.

RULE §357.50

Adoption, Submittal, and Approval of Regional
Water Plans

(a) The RWPGs shall submit their adopted RWPs to the Board every five years on a date to be
disseminated by the EA, as modified by subsection (e)(2) of this section, for approval and
inclusion in the state water plan.
(b) Prior to the adoption of the RWP, the RWPGs shall submit concurrently to the EA and the
public an IPP. The IPP submitted to the EA must be in the electronic and paper format specified
by the EA. Each RWPG must certify that the IPP is complete and adopted by the RWPG.
(c) The RWPGs shall distribute the IPP in accordance with §357.21(d)(5) of this title (relating to
Notice and Public Participation).
(d) The RWPGs shall solicit, and consider the following comments when adopting a RWP:
(1) the EA's written comments, which shall be provided to the RWPG within 120 days
of receipt of the IPP;
(2) written comments received from any federal agency or Texas state agency, which
the RWPGs shall accept after the first public hearing notice is published pursuant to
§357.21(d) of this title until at least 90 days after the public hearing is held pursuant to
§357.21(d) of this title; and

(3) any written or oral comments received from the public after the first public hearing
notice is published pursuant to §357.21(d) of this title until at least 60 days after the
public hearing is held pursuant to §357.21(d) of this title.
(e) Submittal of RWPs. RWPGs shall submit the IPP and the adopted RWPs and amendments to
approved RWPs to the EA in conformance with this section.
(1) RWPs shall include:
(A) The technical report and data prepared in accordance with this chapter and the
EA's specifications;
(B) An executive summary that documents key RWP findings and recommendations;
and
(C) Summaries of all written and oral comments received pursuant to subsection (d)
of this section, with a response by the RWPG explaining how the plan was revised or why
changes were not warranted in response to written comments received under
subsection (d) of this section.
(2) RWPGs shall submit regional plans to the EA according to the following schedule:
(A) Initially prepared plans are due every five years on a date disseminated by the EA
unless an extension is approved, in writing, by the EA.
(B) Prior to submission of the IPP, the RWPGs shall upload the data, metadata and all
other relevant digital information supporting the plan to the Board's planning database
system. All changes and corrections to this information must be entered into the Board's
database prior to submittal of an adopted plan.
(C) The RWPG will transfer copies of all data, models, and reports generated by the
planning process and used in developing the RWP to the EA. To the maximum extent
possible, data shall be transferred in digital form according to specifications provided by
the EA. One copy of all reports prepared by the RWPG shall be provided in digital format
according to specifications provided by the EA. All digital mapping shall use a geographic
information system according to specifications provided by the EA. The EA shall seek the
input from the State Geographic Information Officer regarding specifications mentioned
in this section.

(D) Adopted RWPs are due to the EA every five years on a date disseminated by the
EA unless, at the discretion of the EA, a time extension is granted consistent with the
timelines in Texas Water Code §16.053(i).
(E) Once approved by the Board, RWPs will be made available on the Board website.
(f) The RWPGs shall submit in a timely manner to the EA information on any known interregional
conflict between RWPs.
(g) The RWPGs shall modify the RWP to incorporate Board resolutions of interregional conflicts.
(h) The RWPGs shall seek to resolve conflicts with other RWPGs and shall participate in any Board
sponsored efforts to resolve interregional conflicts.
(i) Approval of RWPs by the Board. The Board may approve a RWP only after it has determined
that the RWP complies with statute and rules.
(j) Upon receipt of a RWP adopted by the RWPG, the Board will consider approval of such plan
based on the following criteria:
(1) The Board shall verify adoption of the RWP by the RWPG.
(2) The Board shall approve the plan only after it considers any information from RWPGs
of the existence of an interregional conflict and finds that no interregional conflict exists.
The Board shall not consider approval of a RWP unless all RWPs which could contain
conflicts have also been submitted to the Board for approval, or the Board determines
that such plans are not likely to be submitted.
(k) Board Adoption of State Water Plan. RWPs approved by the Board pursuant to this chapter
shall be incorporated into the state water plan as outlined in §358.4 of this title (relating to
Guidelines).

RULE §357.51

Amendments to Regional Water Plans

(a) Local Water Planning Amendment Requests. A political subdivision in the RWPA may request
a RWPG to consider specific changes to an adopted RWP based on changed conditions or new
information. A RWPG must formally consider such request within 180 days after its receipt and
shall amend its adopted RWP if it determines an amendment is warranted. If the political
subdivision is not satisfied with the RWPG's decision on the issue, it may file a petition with the

EA to request Board review the decision and consider changing the approved RWP. The political
subdivision shall send a copy of the petition to the chair of the affected RWPG.
(1) The petition must state:
(A) the changed condition or new information that affects the approved RWP;
(B) the specific sections and provisions of the approved RWP that are affected by the
changed condition or new information;
(C) the efforts made by the political subdivision to work with the RWPG to obtain an
amendment; and
(D) the proposed amendment to the approved RWP.
(2) If the EA determines that the changed condition or new information warrants a
change in the approved RWP, the EA shall request the RWPG to consider making the
appropriate change and provide the reason in writing. The political subdivision that
submitted the petition will receive notice of any action requested of the RWPG by the
EA. If the RWPG does not amend its plan consistent with the request within 90 days, the
EA will present the issue to the Board for consideration at a public meeting. Before
presenting the issue to the Board, the EA will provide the RWPG, the political subdivision
submitting the petition, and any political subdivision determined by the EA to be affected
by the issue 30 days notice.
(b) Major Amendments to RWPs and State Water Plan. A RWPG may amend an adopted RWP at
any meeting, after giving notice for a major amendment and holding a hearing according to
§357.21(d) of this title (relating to Notice and Public Participation). An amendment is major if it
does not meet the criteria of subsection (c), (d) or (e) of this section. A RWPG may propose
amendments to an approved RWP by submitting proposed amendments to the Board for its
consideration and possible approval under the standards and procedures of this section.
(1) Initiation of a Major Amendment. An entity may request a RWPG amend its adopted
RWP. A RWPG's consideration for action to initiate an amendment may occur at a
regularly scheduled meeting.
(2) RWPG Public Hearing. The RWPG shall hold a public hearing on the amendment as
defined in §357.21(d) of this title. The amendment shall be available for agency and

public comment at least 30 days prior to the public hearing and 30 days following the
public hearing as defined in §357.21(d) of this title.
(3) The proposed major amendment:
(A) Shall not result in an over-allocation of an existing or planned source of water;
(B) Shall not produce unmet needs new to the adopted RWP; and
(C) Shall conform with rules applicable to RWP development as defined in Subchapters
C and D of this chapter.
(4) RWPG Major Amendment Adoption. The RWPG may adopt the amendment at a
regularly scheduled RWPG meeting held in accordance with §357.21(b) of this title
following the 30-day public comment period held in accordance with §357.21(d) of this
title. The amendment shall include response to comments received.
(5) Board Approval of Major Amendment. After adoption of the major amendment, the
RWPG shall submit the amendment to the Board which shall consider approval of the
amendment at its next regularly scheduled meeting following EA review of the
amendment.
(c) Minor Amendments to RWPs and State Water Plan.
(1) Minor Amendment to RWP. A RWPG may amend its RWP by first providing a copy
of the proposed amendment to the EA for a determination as to whether the
amendment would be minor.
(2) EA Pre-Adoption Review. The EA shall evaluate the proposed minor amendment
prior to the RWPG's vote to adopt the amendment. An amendment is minor if it meets
the following criteria:
(A) does not result in over-allocation of an existing or planned source of water;
(B) does not relate to a new reservoir;
(C) does not have a significant effect on instream flows, environmental flows or
freshwater flows to bays and estuaries;

(D) does not have a significant substantive impact on water planning or previously
adopted management strategies; and
(E) does not delete or change any legal requirements of the plan.
(3) Determination by EA. If the EA determines that the proposed amendment is minor,
EA shall notify, in writing, the RWPG as soon as practicable.
(4) RWPG Public Meeting. After receipt of the written determination from the EA, the
RWPG shall conduct a public meeting in accordance with §357.21(c) of this title. The
public shall have an opportunity to comment and the RWPG shall amend the proposed
minor amendment based on public comments, as appropriate, and to comply with
existing statutes and rules related to regional water planning responses.
(5) Board Approval of Minor Amendment. After adoption of the minor amendment, the
RWPG shall submit the amendment to the Board which shall approve the amendment at
its next regularly scheduled meeting unless the amendment contradicts or is in
substantial conflict with statutes and rules relating to regional water planning.
(d) Amendment for Water Planning for a Clean Coal Project. An amendment to a RWP or the
state water plan to facilitate planning for water supplies reasonably required for a clean coal
project, as defined by Texas Water Code §5.001, relating to the Texas Commission on
Environmental Quality, shall be adopted by the process described in this section. However, a
RWPG may amend the RWP to accommodate planning for a clean coal project without a public
meeting or hearing if the EA determines that:
(1) the amendment does not significantly change the RWP; or
(2) the amendment does not adversely affect other water management strategies in
the RWP.
(e) Substitution of Alternative Water Management Strategies. After notice is provided in
accordance with §357.21(c) of this title, RWPGs may substitute one or more evaluated
alternative water management strategies for a recommended strategy if the strategy originally
recommended is no longer recommended and the substitution of the alternative water
management strategy is capable of meeting the same water need. Proposed substitutions must
receive written approval from the EA prior to substitution by the RWPG.

(f) Amending the State Water Plan. Following amendments of RWPs, including substitutions of
alternative water management strategies, the Board shall make any necessary amendments to
the state water plan as outlined in §358.4 of this title (relating to Guidelines).

RULE §357.60

Consistency of Regional Water Plans

(a) RWPGs shall submit to the development Board a RWP that is consistent with the guidance
principles and guidelines outlined in §357.20 of this title (relating to Guidance Principles for State
and Regional Water Planning). Information provided shall be based on data provided or
approved by the Board in a format consistent with the guidelines of Subchapters C and D of this
chapter and guidance by the EA.
(b) For the purposes of the Texas Water Code §16.053(j) (relating to Board Financial Assistance)
projects proposed to the Board for funding will be considered to meet any need identified in an
approved RWP in a manner consistent with the RWP if the project:
(1) Is an enhancement of a current water supply identified in the analysis developed
under §357.32 of this title (relating to Water Supply Analysis) as meeting a demand, even
though the project is not specifically recommended in the RWP;
(2) Involves a minor modification to an existing surface water right that is not in conflict
with the RWP; and
(3) Is meeting a need in a manner consistent with the plan developed under
Subchapters C and D of this chapter.
(4) For the purposes of the Texas Water Code §16.053(j), projects proposed to the Board
for funding to meet any need identified in an approved RWP for which there is not a
recommended water management strategy in such plan will be considered by the Board
not to be consistent with the approved RWP.
(5) For the purposes of the Texas Water Code §16.053(k) (relating to Board Waivers),
the Board may consider, among other factors, changed conditions if a political
subdivision requests a waiver of the Texas Water Code §16.053(j) for a project proposed
to the Board for funding to meet a need in a manner that is not consistent with the
manner the need is addressed in an approved RWP. The Board shall request the

members of any affected RWPG to provide input on the request for waiver of the Texas
Water Code §16.053(j).
(c) Relation to state and local plans. RWPs shall be consistent with Chapter 358 of this title
(relating to State Water Planning Guidelines) and this chapter. RWPGs shall consider and use as
a guide the state water plan and local water plans provided for in the Texas Water Code §16.054
(relating to Local Water Planning).

RULE §357.61

Intraregional Conflicts in Development of Regional
Water Plans

The EA shall provide technical assistance within available resources to the RWPGs requesting such
assistance in performing regional water planning activities and if requested, may facilitate resolution of
conflicts within RWPAs.

RULE §357.62

Interregional Conflicts

(a) In the event the Board finds that an interregional conflict exists between adopted RWPs, the
EA may use the following process:
(1) notify the affected RWPGs of the nature of the interregional conflict;
(2) request affected RWPGs assistance in resolving the conflict; and
(3) negotiate resolutions of conflicts with RWPGs as determined by the EA.
(b) In the event the negotiation is unsuccessful, the EA may:
(1) determine a proposed recommendation for resolution of the conflict;
(2) provide notice of its intent to hold a public hearing on proposed recommendations
for resolution of the conflict by publishing notice of the proposed change in the Texas
Register and in a newspaper of general circulation in each county located in whole or in
part in the RWPAs involved in the dispute 30 days before the public hearing and by
mailing notice of the public hearing 30 days before public hearing to those persons or
entities listed in §357.21(d) of this title (relating to Notice and Public Participation) in the
RWPAs proposed to be impacted, and to each county judge of a county located in whole
or in part in the RWPAs proposed to be impacted and to each affected RWPG;

(3) hold a public hearing on the proposed recommendation for resolution of the conflict
at a time and place determined by the EA. At the hearing, the EA shall take comments
from the RWPGs, political subdivisions, and members of the public on the issues
identified by the Board as unresolved problems; and
(4) make a recommendation to the Board for resolution of the conflict.
(c) The Board shall consider the EA's recommendation and any written statements by a
representative for each affected RWPG and determine the resolution of the conflict. The Board's
decision is final and not appealable.
(d) The EA shall notify affected RWPGs of Board's decision and shall direct changes to the affected
RWPs.

RULE §357.63

Failure of a Regional Water Plan to Meet Regional
Water Planning Requirements

(a) In the event the Board finds that the RWP does not meet the requirements of the Texas Water
Code §16.053, this chapter, and Chapter 358 of this title (relating to State Water Planning
Guidelines), the Board shall direct the RWPG to make changes necessary for compliance with
legal requirements.
(b) In the event the Board directs the RWPG to make changes to its RWP, the RWPG may request
a reasonable amount of time, within any statutory deadlines, to complete the required changes.

RULE §357.64

Conflicts Between Regional Water Plans and
Groundwater Management Plans

(a) A groundwater conservation district may file a written petition with the EA stating that a
potential conflict exists between the district's approved management plan developed under
Texas Water Code §36.1071 (relating to Management Plans) and the approved state water plan.
A copy of the petition shall be provided to the affected RWPG. The petition must state:
(1) the specific nature of the conflict;
(2) the specific sections and provisions of the approved management plan and approved
state water plan that are in conflict; and

(3) the proposed resolution to the conflict.
(b) If the EA determines a conflict exists, the EA will provide technical assistance to and
coordinate with the groundwater conservation district and the affected RWPG to resolve the
conflict. Coordination may include any of the following processes:
(1) requiring the RWPG to respond to the petition in writing;
(2) meeting with representatives from the groundwater conservation district and the
RWPG to informally mediate the conflict; and/or
(3) coordinating a formal mediation session between representatives of the
groundwater conservation district and the RWPG.
(c) If the parties do not reach resolution, the EA will recommend a resolution to the conflict to
the Board within 60 days of the date the mediation is completed. Notice shall be provided at
least 15 days prior to the date of the Board meeting to discuss the proposed resolution. The
Board may:
(1) revise an approved RWP; and
(2) revise a district's approved management plan.
(d) If the Board requires a revision to the groundwater conservation district's approved
management plan, the Board shall provide information to the groundwater conservation district
on what revisions are required and why. The groundwater conservation district shall prepare any
revisions to its plan based on the information provided by the Board and hold, after notice, at
least one public hearing. The groundwater conservation district shall consider all public and
Board comments, prepare, revise, and adopt its plan, and submit the revised plan to the Board
pursuant to Chapter 356 of this title (relating to Groundwater Management). If the groundwater
conservation district disagrees with the decision of the Board, the district may appeal the
decision to a district court in Travis County, Texas.
(e) If the Board requires a revision to the approved RWP, the Board shall provide information to
the RWPG on what revisions are required and why. The RWPG shall prepare the revisions as a
major amendment to their approved RWP pursuant to §357.51(b) of this title.

(f) At the Board's discretion, the Board shall include in the state water plan a discussion of the
conflict and its resolution.

Appendix F
Texas Administrative Code Title 31 Part 10 Chapter 358: State Water
Planning Guidelines

TITLE 31
PART 10
CHAPTER 358
SUBCHAPTER A
RULE §358.1

NATURAL RESOURCES AND CONSERVATION
TEXAS WATER DEVELOPMENT BOARD
STATE WATER PLANNING GUIDELINES
STATE WATER PLAN DEVELOPMENT
Applicability

This subchapter governs the Board's preparation, development, formulation, and adoption of the
state water plan.
Definitions
RULE §358.2
The following words and acronyms, used in this chapter, have the following meanings.
(1) Board--The Texas Water Development Board.
(2) Commission--The Texas Commission on Environmental Quality.
(3) Regional water plan (RWP)--The plan adopted or amended by a regional water planning
group pursuant to Texas Water Code §16.053 (relating to Regional Water Plans) and Chapter
357 of this title (relating to Regional Water Planning).
(4) Regional water planning area--Area designated pursuant to Texas Water Code §16.053 and
Chapter 357 of this title.
(5) Regional water planning group (RWPG)--Group designated pursuant to Texas Water Code
§16.053 and Chapter 357 of this title.
(6) River and stream segments of unique ecological value--Those river or stream segments that
may be identified by the Board in coordination with the Texas Parks and Wildlife Department
and the Commission or identified in an approved regional water plan based on the following
criteria:
(A) Biological function--stream segments which display significant overall habitat value
including both quantity and quality considering the degree of biodiversity, age, and uniqueness
observed and including terrestrial, wetland, aquatic, or estuarine habitats;
(B) Hydrologic function--stream segments which are fringed by habitats that perform
valuable hydrologic functions relating to water quality, flood attenuation, flow stabilization, or
groundwater recharge and discharge;
(C) Riparian conservation areas--stream segments which are fringed by significant areas in
public ownership including state and federal refuges, wildlife management areas, preserves,
parks, mitigation areas, or other areas held by governmental organizations for conservation
purposes, or stream segments which are fringed by other areas managed for conservation
purposes under a governmentally approved conservation plan;
(D) High water quality/exceptional aquatic life/high aesthetic value--stream segments and
spring resources that are significant due to unique or critical habitats and exceptional aquatic
life uses dependent on or associated with high water quality; or
(E) Threatened or endangered species/unique communities--sites along stream where water
development projects would have significant detrimental effects on state or federally listed

threatened and endangered species; and sites along streams significant due to the presence of
unique, exemplary, or unusually extensive natural communities.
(7) Site of unique value for construction of reservoirs--Those sites identified by the Board in
coordination with the Texas Parks and Wildlife Department and the Commission or identified in
an approved regional water plan where:
(A) Site-specific reservoir development is recommended as a specific water management
strategy or as a unique reservoir site in an adopted regional water plan; or
(B) The location, hydrologic, geologic, topographic, water availability, water quality,
environmental, cultural, and current development characteristics, or other pertinent factors make
the site uniquely suited for reservoir development to provide water supply for:
(i) The current planning period; or
(ii) Where it might reasonably be needed to meet needs beyond the 50-year planning period.
(8) State drought preparedness plan--A plan, separate from the state water plan, that is
developed by the Drought Preparedness Council for the purpose of mitigating the effects of
drought pursuant to Texas Water Code §16.0551 (relating to State Drought Preparedness Plan).
(9) State drought response plan--A plan prepared and directed by the chief of the Texas
Division of Emergency Management for the purpose of managing and coordinating the drought
response component of the state water plan and the state drought preparedness plan pursuant to
Texas Water Code §16.055 (relating to Drought Response Plan).
(10) State water plan--The most recent comprehensive statewide water plan adopted by the
Board under Texas Water Code §16.051 (relating to State Water Plan).
(11) Water management strategy--A plan or specific project to meet a need for additional
water by a discrete user group, which can mean increasing the total water supply or maximizing
an existing supply.
Guidance Principles
RULE §358.3
Development of the state water plan shall be guided by the following principles.
(1) The state water plan shall provide for the preparation for and response to drought
conditions.
(2) The regional water plans and state water plan shall serve as water supply plans under
drought of record conditions.
(3) Consideration shall be given to the construction and improvement of surface water
resources and the application of principles that result in voluntary redistribution of water
resources.
(4) Regional water plans shall provide for the orderly development, management, and
conservation of water resources and preparation for and response to drought conditions so that
sufficient water will be available at a reasonable cost to satisfy a reasonable projected use of
water to ensure public health, safety, and welfare; further economic development; and protect
the agricultural and natural resources of the regional water planning area.
(5) Regional water plans shall include identification of those policies and action that may be
needed to meet Texas' water supply needs and prepare for and respond to drought conditions.
(6) RWPG decision-making shall be open to and accountable to the public with decisions
based on accurate, objective and reliable information with full dissemination of planning results
except for those matters made confidential by law.

(7) The RWPG shall establish terms of participation in its water planning efforts that shall be
equitable and shall not unduly hinder participation.
(8) Consideration of the effect of policies or water management strategies on the public
interest of the state, water supply, and those entities involved in providing this supply
throughout the entire state.
(9) Consideration of all water management strategies the regional water plan determines to be
potentially feasible when developing plans to meet future water needs and to respond to drought
so that cost effective water management strategies which are consistent with long-term
protection of the state's water resources, agricultural resources, and natural resources are
considered and approved.
(10) Consideration of opportunities that encourage and result in voluntary transfers of water
resources, including but not limited to regional water banks, sales, leases, options, subordination
agreements, and financing agreements.
(11) Consideration of a balance of economic, social, aesthetic, and ecological viability.
(12) For regional water planning areas without approved regional water plans or water
providers for which revised plans are not developed through the regional water planning
process, the use of information from the adopted state water plan and other completed studies
that are sufficient for water planning shall represent the water supply plan for that area or water
provider.
(13) All surface waters are held in trust by the state, their use is subject to rights granted and
administered by the Commission, and the use of surface water is governed by the prior
appropriation doctrine, unless adjudicated otherwise.
(14) Existing water rights, water contracts, and option agreements shall be protected. However,
potential amendments of water rights, contracts and agreements may be considered and
evaluated. Any amendments will require the eventual consent of the owner.
(15) The production and use of groundwater in Texas is governed by the rule of capture
doctrine unless and to the extent that such production and use is regulated by a groundwater
conservation district, as codified by the legislature at Texas Water Code §36.002 (relating to
Ownership of Groundwater).
(16) Consideration of recommendations of river and stream segments of unique ecological
value to the legislature for potential protection.
(17) Consideration of recommendation of sites of unique value for the construction of
reservoirs to the legislature for potential protection.
(18) Consideration of water planning and management activities of local, regional, state, and
federal agencies, along with existing local, regional, and state water plans and information and
existing state and federal programs and goals.
(19) Designated water quality and related water uses as shown in the state water quality
management plan shall be improved or maintained.
(20) Coordination of water planning and management activities of RWPGs to identify
common needs and issues and achieve efficient use of water supplies, including the Board and
other relevant RWPGs, working together to identify common needs, issues, and challenges
while working together to resolve conflicts in a fair, equitable, and efficient manner.
(21) The water management strategies identified in approved RWPs to meet needs shall be
described in sufficient detail to allow a state agency making a financial or regulatory decision to
determine if a proposed action before the state agency is consistent with an approved RWP.

(22) The evaluation of water management strategies shall use environmental information in
accordance with the Commission's adopted environmental flow standards under 30 TAC
Chapter 298 (relating to Environmental Flow Standards for Surface Water) where applicable or,
in basins where standards are not available or have not been adopted, information from existing
site-specific studies or state consensus environmental planning criteria.
(23) Consideration of environmental water needs including instream flows and bay and estuary
inflows, including adjustments by the RWPGs to water management strategies to provide for
environmental water needs including instream flows and bay and estuary needs. Consideration
shall be consistent with the Commission's adopted environmental flow standards under 30 TAC
Chapter 298 in basins where standards have been adopted.
(24) Planning shall be consistent with all laws applicable to water use for the state and regional
water planning area.
(25) The inclusion of ongoing water development projects that have been permitted by the
Commission or a predecessor agency.
(26) Specific recommendations of water management strategies shall be based upon
identification, analysis, and comparison of all water management strategies the RWPG
determines to be potentially feasible so that the cost effective water management strategies
which are environmentally sensitive are considered and adopted unless the RWPG demonstrates
that adoption of such strategies is not appropriate. To determine cost-effectiveness, the RWPGs
will use the process described in §357.34(d)(3)(A) of this title (relating to Identification and
Evaluation of Potentially Feasible Water Management Strategies) and, to determine
environmental sensitivity, the RWPGs shall use the process described in §357.34(d)(3)(B) of
this title.
(27) RWPGs shall conduct their planning to achieve efficient use of existing water supplies,
explore opportunities for and the benefits of developing regional water supply facilities or
providing regional management of water facilities, coordinate the actions of local and regional
water resource management agencies, provide substantial involvement by the public in the
decision-making process, and provide full dissemination of planning results.
(28) RWPGs must consider existing regional water planning efforts when developing their
plans.
Guidelines
RULE §358.4
(a) The executive administrator shall prepare, develop, and formulate the state water plan and
the Board shall adopt a state water plan pursuant to the schedule in Texas Water Code §16.051.
The executive administrator shall identify the beginning of the 50-year planning period for the
state and regional water plans. The executive administrator shall incorporate into the state water
plan presented to the Board those regional water plans approved by the Board pursuant to Texas
Water Code §16.053 and Chapter 357 of this title (relating to Regional Water Planning). The
Board shall, not less than 30 days before adoption or amendment of the state water plan, publish
notice in the Texas Register of its intent to adopt a state water plan and shall mail notice to each
regional water planning group. The Board shall hold a hearing, after which it may adopt a water
plan or amendments thereto.
(b) The state water plan shall include summaries for the state and from approved regional water
plans, when available, which shall address, at a minimum, the following topics:

(1) Basis for planning, including sections on planning history, Texas water statutes, rules,
regulations, and Texas' water supply institutions;
(2) Description of methods used for projecting future water demands which shall include
methods for projecting future population and water demands for municipal and associated
commercial and institutional uses, manufacturing, irrigation, steam electric power generation,
mining, and livestock watering;
(3) Description of methods to address water quality problems related to water supply, to ensure
public health, safety and welfare, to further economic growth, to protect agricultural and natural
resources, to determine water supply availability, and to address drought response planning;
(4) Description of future conditions which shall, at a minimum, include:
(A) Demands for water;
(B) Supplies currently available;
(C) Comparison of water demand and supply to identify surpluses or needs of water;
(D) Social and economic impact of not meeting needs;
(E) Recommended solutions to meet needs;
(F) Needs for which no feasible water management strategy exists; and
(G) descriptions in subparagraphs (A) - (F) of this paragraph shall be presented for each
county and basin by the major providers of water for municipal uses and for the following water
use categories: municipal and associated commercial and institutional uses; manufacturing;
irrigation; steam electric power generation; mining; and livestock watering;
(5) Consideration of recommendations of river and stream segments of unique ecological value
and sites of unique value for construction of reservoirs to the legislature for potential protection;
(6) Regulatory, administrative, and legislative recommendations that the Board believes are
needed and desirable to facilitate the orderly development, management, and conservation of
water resources, to facilitate more voluntary water transfers, and the preparation for and
response to drought conditions in order that sufficient water will be available at a reasonable
cost to ensure public health, safety and welfare, further economic development, and protect the
agricultural and natural resources of the entire state;
(7) The progress in meeting future water needs, including an evaluation of implementation of
all water management strategies that were recommended in the previous state water plan and
projects funded by the Board; and
(8) Current and planned preparations for, and responses to, drought conditions in the state to
be used in the development of the state's drought preparedness plan by the Drought
Preparedness Council.
SUBCHAPTER B
DATA COLLECTION
RULE §358.5

Groundwater and Surface Water Use
Surveys

The executive administrator shall conduct surveys at least annually of persons and/or entities
using groundwater and surface water for municipal, industrial, power generation, or mining
purposes to gather data to be used for long-term water supply planning. The survey instrument
will identify which responses are required and which are optional. The executive administrator
will send the surveys to the appropriate recipients by first-class mail, electronic mail, or both.
Recipients shall return the survey to the executive administrator within 60 days of the postmark
date or electronic mail sent date. Surveys may be returned to the executive administrator

electronically. The executive administrator shall determine if the survey is administratively
complete. A survey is administratively complete if all required responses are provided.
Incomplete surveys will be returned to the recipient, who will have 60 days from the new
postmark date or electronic mail sent date to complete the items found deficient and return the
survey to the executive administrator. A person or entity that fails to return their survey within
60 days or correct a survey that is not administratively complete within 60 days is ineligible for
funding from board programs. Ineligibility will remain until the incomplete survey instruments
are submitted to the executive administrator and determined to be administratively complete.
Further, a person who fails to complete and return the survey commits an offense that is
punishable as a Class C misdemeanor, pursuant to Texas Water Code §16.012(m).
Water Loss Audits
RULE §358.6
(a) In accordance with Texas Water Code §16.0121, a retail public utility, as defined by Texas
Water Code §13.002, that provides potable water shall perform a water loss audit and file with
the executive administrator a water loss audit computing the utility's system water loss during
the preceding calendar year, unless a different 12-month period is allowed by the executive
administrator. The water loss audit may be submitted electronically.
(1) Audit required annually. The utility must file the water loss audit with the executive
administrator annually by May 1st if the utility:
(A) has greater than 3,300 connections; or
(B) is receiving financial assistance from the board, regardless of the number of connections.
A retail public utility is receiving financial assistance from the board if it has an outstanding
loan, loan forgiveness agreement, or grant agreement from the board.
(2) Audit required every five years. The utility must file the water loss audit with the executive
administrator by May 1, 2016, and every five years thereafter by May 1st if the utility has 3,300
or fewer connections and is not receiving financial assistance from the board.
(3) The water loss audit shall be performed in accordance with methodologies developed by
the executive administrator based on the population served by the utility and taking into
consideration the financial feasibility of performing the water loss audit, population density in
the service area, the retail public utility's source of water supply, the mean income of the service
population, and any other factors determined by the executive administrator. The executive
administrator will provide the necessary forms and methodologies to the retail public utility.
(4) The executive administrator shall compile the information included in the water loss audits
according to category of retail public utility and according to regional water planning area.
(b) The executive administrator shall determine if the water loss audit is administratively
complete. A water loss audit is administratively complete if all required responses are provided.
In the event the executive administrator determines that a retail public utility's water loss audit
is incomplete, the executive administrator shall notify the utility. A retail public utility that
provides potable water that fails to submit a water loss audit or that fails to correct a water loss
audit that is not administratively complete within the timeframe provided by the executive
administrator is ineligible for financial assistance for water supply projects under Texas Water
Code, Chapter 15, Subchapters C, D, E, F, J, O, Q, and R; Chapter 16, Subchapters E and F; and
Chapter 17, Subchapters D, I, K, and L. The retail public utility will remain ineligible for
financial assistance until a complete water loss audit has been filed with and accepted by the
executive administrator.

Appendix G
Background and Methodology for Land Resource/Cover Type
Assessment – Excerpt from Section 2 of Environmental Evaluation
Interim Report – Sulphur River Basin Comparative Assessment

Land Resource / Cover Type Assessment
2.1

Background

The Texas Parks and Wildlife Department (TPWD) Ecological Systems Classification data set was utilized
to develop the cover types within the footprints of the alternative reservoir sites, including Parkhouse I,
Parkhouse II, Marvin Nichols 1A, Wright Patman (237.5 ft. msl and 259.5 ft. msl), Jim Chapman, and Talco.
A number of key partners including the Texas Natural Resources Information System (TNRIS), Texas Forest
Service, Natural Resources Conservation Service (NRCS), NatureServe, The Nature Conservancy (TNC), and
the Missouri Resource Assessment Partnership (MoRAP) were involved in developing the Ecological
Systems Classification project.
The creation of the Ecological Systems Classification took into consideration a wide variety of biotic and
abiotic variables to establish detailed regional comparisons of vegetation and habitats. Data sources
utilized in this classification system included the Farm Service Agency (FSA) National Agriculture Imagery
Program (NAIP) aerial imagery, satellite imagery, 10-meter digital elevation models (DEM), U.S.
Department of Agriculture (USDA) Soil Survey Geographic (SSURGO) soil data types, TPWD vegetational
areas, U.S. Geologic Survey (USGS) National Hydrography Dataset (NHD) layers, USGS Geologic Atlas of
Texas, as well as field verified site data. The objective of this classification was to create a land cover type
set with sufficient detail to be useful at the sub-county level, targeting the scale of 1:24,000, such as the
USGS’s 7.5 minute quadrangle scale.
Supervised classifications were performed on both color infra-red and multi-spectral satellite imagery to
break down the images into objects that were more easily definable. Both leaf-on and leaf-off imagery
conditions were used to establish a proper baseline. Detailed spatial analysis was performed at a 10meter resolution, with the use of DEM’s to identify areas of steep slopes (20% or greater), cliffs, and
aspect. The “Ecological Site Type/Range Site” attributes from the NRCS soils data provided more detail
to the species typically found in specific soils types, and field verification along public roads and public
lands were used to sample present species. Seasonally flooded, versus temporarily flooded areas were
estimated based on information from the SSUGRO soil data layer. Riparian data was determined to be
either small or large stream riparian areas based on the NHD stream types.
All of the alternative reservoir sites evaluated in this report fell within the area surveyed in the Ecological
Classification System project. As such, the data from the TPWD Ecological Classification System project
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was considered to be the most recent, readily available data collected for all alternative reservoir sites
that would allow for a balanced comparison.

2.2

Methodology

The cover types used in the TPWD Ecological Systems Classification were derived from the NatureServe
Ecological Classification System (Comer, 2003). This classification methodology resulted in a large number
of cover types that were not readily observable or comparable at the scale spanning much of the Sulphur
River Basin. To produce a cover type/vegetation classification within each alternative reservoir site that
would be more readily observable and comparable, the Ecological Classification System cover types were
re-assigned into broader and more general categories based on the EPA’s Level I National Land Cover Data
(NLCD). The definitions from the NLCD cover types were compared to the definitions contained in the
Draft Descriptions of Systems, Mapping Subsystems, and Vegetation Types for Phase II (Elliott, 2009), and
matched accordingly. Table 1 identifies the cover types resulting from this re-classification and the
corresponding Ecological Classification System cover types that were included. Once this initial reclassification was complete, an additional re-classification was conducted utilizing the U.S. Fish and
Wildlife Service’s (USFWS) National Wetlands Inventory (NWI) data within each alternative reservoir site.
A GIS analysis was then conducted and the re-classified vegetation/cover types were clipped to the NWI
data layer in an effort to try and distinguish the bottomland hardwood forest cover type from the forested
wetland cover type, as these cover types often overlap when based solely on remotely sensed data. Table
2 summarizes the final types and amounts (acres) of each cover type that were identified within the
footprint of each alternative reservoir site. Figures 2 through 8 display the cover types identified within
the footprint of each alternative reservoir site.
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Table 1:

Results of the Re-Classification of the Ecological Classification System Cover Types
into EPA-based Level I NLCD Cover Types

EPA-Based Level I
Cover Types
Barren

Bottomland Hardwood
Forest

Forested Wetland

Grassland/Old Field

Herbaceous Wetland

Open Water
Row Crops
Shrub Wetland

Shrubland

TPWD Ecological Systems Classification Cover Types
o Barren
o Pineywoods: Bottomland Seasonally Flooded Hardwood Forest
o Pineywoods: Bottomland Temporarily Flooded Hardwood Forest
o Pineywoods: Bottomland Temporarily Flooded Mixed Pine /
Hardwood Forest
o Pineywoods: Small Stream and Riparian Seasonally Flooded
Hardwood Forest
o Pineywoods: Small Stream and Riparian Temporarily Flooded
Hardwood Forest
o Pineywoods: Bottomland Baldcypress Swamp
o Pineywoods: Small Stream and Riparian Baldcypress Swamp
o Swamp
o Blackland Prairie: Disturbance or Tame Grassland
o Pineywoods: Bottomland Wet Prairie
o Pineywoods: Small Stream and Riparian Wet Prairie
o Post Oak Savanna: Savanna Grassland
o Pineywoods: Disturbance or Tame Grassland
o Marsh
o Pineywoods: Bottomland Herbaceous Wetland
o Pineywoods: Herbaceous Seepage Bog
o Pineywoods: Small Stream and Riparian Herbaceous Wetland
o Pineywoods: Wet Hardwood Flatwoods
o Open Water
o Pineywoods: Herbaceous Flatwoods Pond
o Row Crops
o Pineywoods: Bottomland Deciduous Successional Shrubland
o Pineywoods: Small Stream and Riparian Deciduous Successional
Shrubland
o Native Invasive: Deciduous Shrubland
o Native Invasive: Juniper Shrubland
o Native Invasive: Mesquite Shrubland
o Pineywoods: Small Stream and Riparian Evergreen Successional
Shrubland
o Red River: Floodplain Evergreen Shrubland
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(Table 1 continued)

EPA-Based Level I
Cover Types

TPWD Ecological Systems Classification Cover Types
o
o
o
o
o
o
o
o

Upland Forest

Urban*

o
o
o
o
o
o
o
o
o
o
o
o
o

Native Invasive: Deciduous Woodland
Pine Plantation > 3 meters tall
Pine Plantation 1 to 3 meters tall
Pineywoods: Dry Pine / Hardwood Forest or Plantation
Pineywoods: Dry Pine Forest or Plantation
Pineywoods: Dry Upland Hardwood Forest
Pineywoods: Hardwood Flatwoods
Pineywoods: Longleaf or Loblolly Pine / Hardwood Flatwoods or
Plantation
Pineywoods: Longleaf or Loblolly Pine Flatwoods or Plantation
Pineywoods: Northern Mesic Hardwood Forest
Pineywoods: Northern Mesic Pine / Hardwood Forest
Pineywoods: Pine / Hardwood Forest or Plantation
Pineywoods: Pine Forest or Plantation
Pineywoods: Sandhill Pine Woodland
Pineywoods: Small Stream and Riparian Temporarily Flooded Mixed
Forest
Pineywoods: Upland Hardwood Forest
Post Oak Savanna: Oak / Hardwood Slope Forest
Post Oak Savanna: Post Oak / Redcedar Motte and Woodland
Post Oak Savanna: Post Oak Motte and Woodland
Urban High Intensity
Urban Low Intensity

* According to the descriptions contained within the TPWD Ecological Systems Classification, urban areas consist of built-up
areas including wide transportation corridors that are dominated by impervious cover (Elliott, 2009). By definition, this
cover type could include smaller roadways, parking lots, and other areas dominated by impervious cover.
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Table 2:
ALTERNATIVE
RESERVOIR SITES

Summary of Types and Approximate Amounts (acres) of Cover Types
within the Footprint of each Alternative Reservoir Site
Wright
Patman
(237.5)

Wright
Patman
(259.5)

Marvin
Nichols
1A

Talco

Jim
Parkhouse Parkhouse
Chapman
I
II
(446.2)

<1

<1

<1

<1

1

1

1

2,566

8,202

10,156

7,251

4,267

1,960

2,264

16,069

35,098

21,444

10,316

5,487

1,116

736

201

4,026

18,241

18,107

12,133

7,718

373

COVER TYPES
Barren
Bottomland
Hardwood Forest
Forested Wetland
Grassland/Old Field
Herbaceous
Wetland
Open Water

438

1,151

1,244

276

432

91

94

2,636

3,376

1,162

394

181

182

42

Row Crops

39

292

706

1,989

3,987

3,626

2

Shrub Wetland

55

204

1,405

468

278

28

109

Shrubland

34

187

444

288

65

19

241

Upland Forest

5,951

34,062

11,223

9,803

1,521

602

1,029

Urban

17

105

78

23

10

14

9

TOTAL

28,006

86,703

66,103

48,915

28,362

15,357

4,900
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Appendix H
Land Cover Type Figure 4 from the Environmental Evaluation Interim
Report – Sulphur River Basin Comparative Assessment
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Appendix I
Background and Methodology for Threatened and Endangered Species
Assessment from Section 3 of Environmental Evaluation Interim Report
– Sulphur River Basin – Comparative Assessment

3.0

FEDERAL AND STATE LISTED THREATED AND ENDANGERED SPECIES
ASSESSMENT

3.1

Federally Listed Threatened and Endangered Species

The Endangered Species Act (ESA) was passed by Congress in 1973. The purpose of the ESA is to protect
and recover imperiled species and the ecosystems upon which they depend. The U.S. Fish and Wildlife
Service (USFWS) has primary responsibility for administering the ESA for terrestrial and freshwater
organisms. Section 7 of the ESA requires Federal agencies to use their legal authorities to promote the
conservation purposes of the ESA and to consult with the USFWS to ensure that effects of actions they
authorize, fund, or carry out are not likely to jeopardize the continued existence of listed species
(http://www.fws.gov/endangered/June2011).
Under the ESA, species may be listed as either endangered or threatened. “Endangered” means a species
is in danger of extinction throughout all or a significant portion of its range. “Threatened” means a species
is likely to become endangered within the foreseeable future. Section 9 of the ESA protects endangered
and threatened species and their habitats by prohibiting the “take” of listed animals and the interstate or
international trade in listed plants and animals, including their parts and products, except under Federal
permit. Take is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or
attempt to engage in any such conduct.”

3.2

State Listed Threatened and Endangered Species

The Texas Endangered Species Act gives the Texas Parks and Wildlife Department (TPWD) the authority
to establish a list of fish and wildlife that are endangered or threatened with statewide extinction. As
defined by the statute, “fish and wildlife” excludes all invertebrates except mollusks and crustaceans. No
person may capture, trap, take, or kill or attempt to capture, trap, take, or kill listed fish and wildlife
species without a permit. Plants are not protected by these provisions. Endangered, threatened or
protected plants may not be taken from public land for commercial sale or taken from private land for
commercial purposes without a permit. Laws and regulations pertaining to state listed endangered or
threatened animal species are contained in Chapters 67 and 68 of the Texas Parks and Wildlife (TPW)
Code and Sections 65.171 - 65.184 of Title 31 of the Texas Administrative Code (T.A.C.). Laws and
regulations pertaining to state listed endangered or threatened plant species are contained in Chapter 88
of the TPW Code and Sections 69.01 - 69.14 of the T.A.C.
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The Texas Endangered Species Act does not protect wildlife species from indirect or incidental take (e.g.,
destruction of habitat, unfavorable management practices, etc.). The TPWD has a Memorandum of
Understanding with every state agency to conduct a thorough environmental review of state initiated and
funded projects, such as highways, reservoirs, land acquisition, and building construction, to determine
their potential impact on state endangered or threatened species.

3.3

Impact Assessment

For the purposes of evaluating each alternative reservoir sites potential to impact state or federally listed
threatened or endangered species, county lists published by the USFWS and TPWD were referenced.
When a reservoir’s footprint extended across more than one county, all of the species listed for those
counties were included in the assessment for that particular reservoir. Table 7 contains a summary of the
approximate acreages associated with each alternative reservoir site as well as the counties used for their
respective assessments. Due to there being a range of potential reallocation elevations at Wright Patman,
this assessment utilized the lowest proposed alternative reallocation elevation of 237.5 ft. msl and the
highest proposed reallocation elevation of 259.5 ft. msl to assess potential ranges of impacts. Figure 1
depicts the location of each of the alternative reservoir sites.
If a species was found to be listed by either agency, further analyses were conducted to determine the
likelihood of occurrence for each species within the footprint of each alternative reservoir site. The
likelihood of occurrence was evaluated using habitat and range descriptions provided by the USFWS,
TPWD, or other relevant scientific literature sources. This information was then compared to the location
of the reservoir sites and the habitats (cover types) that currently exist within these sites.
Table 1:

Summary of Acreages and County Locations Associated with
each Alternative Reservoir Site

ALTERNATIVE RESERVOIR SITE

Approximate Acreage

County Location

Wright Patman (259.5)

86,703

Bowie, Cass, Morris, Red River, Titus

Wright Patman (237.5)

28,007

Marvin Nichols 1A

66,103

Talco

48,916

Bowie, Cass, Morris, Red River,
Red River, Titus, Franklin, Delta,
Lamar
Titus, Franklin, Hopkins

Parkhouse I

28,362

Delta, Hopkins

Parkhouse II

15,359

Lamar, Delta

Jim Chapman (446.2)

4,902

Delta, Hopkins
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Cover type classifications within each potential reservoir site were conducted utilizing data from the
TPWD Ecological Classification System that was completed in 2012 for this area of Texas supplemented
with the USFWS NWI data. Other factors taken into consideration as part of this analysis included species
dispersal potential (i.e., mobility), whether the species would be considered a permanent resident or
stopover species (i.e., migratory), and the anticipated response a species might have following
construction of a reservoir (i.e., positive or negative response). Table 8 contains the common and
scientific names of the current federal and state listed species included in this assessment along with a
brief description of their likely ranges, preferred habitats, and potential impacts. Results of the impact
assessment are summarized in Table 9.
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Table 2:
Common Name

State and Federally Listed Threated / Endangered Species and Potential Impact
Scientific Name

Discussion

American Burying
Beetle

Nicrophorus
americanus

Low to no potential to negatively impact due to unlikely
presence of the species. The historic Texas population
consists of four Texas specimens from the 1880’s. Since
then, there were no confirmed specimens in Texas until
2003 when a single individual was found in Lamar County,
Texas. Since 2008, no individuals have been captured in
Texas. None have been collected from any other county
outside of Lamar (Bauer, 2010).

Least Tern

Sterna antillarum

Low to no potential to negatively impact due to lack of
preferred habitat within proposed project area. Species is
primarily associated with the habitat along the Red River,
which is not located within the assessment area. Nesting
habitat of the Interior Least Tern includes bare or sparsely
vegetated sand, shell, and gravel beaches, sandbars, islands,
and salt flats associated with rivers and reservoirs. In Texas,
Interior Least Terns are found at three reservoirs along the
Rio Grande River, on the Canadian River in the northern
Panhandle, on the Prairie Dog Town Fork of the Red River in
the eastern Panhandle, and along the Red River
(Texas/Oklahoma boundary) into Arkansas (TPWDb).
Reservoirs could benefit this species by providing habitat
along the shoreline.

Piping Plover

Charadrius
melodus

Low to no potential to negatively impact due to lack of
habitat and migratory nature of this species. Piping plovers
are primarily a resident of the upper and central coastal area
of Texas (Oberholser, 1974). These shorebirds live on sandy
beaches and lakeshores (TPWDc). Reservoirs could benefit
this species by providing habitat along the shoreline.

Falco peregrinus
anatum

Low potential to negatively impact due to unlikely presence
of the species. Species is a resident of the Trans-Pecos
region, including the Chisos, Davis, and Guadalupe mountain
ranges, except during migration (TPWDa). Peregrine falcons
prefer to nest on very tall sheer cliff faces with a
commanding view, a nearby water source and a good prey
base. The breeding population in Texas is located in the
remote wild canyons of the Rio Grande up into pine-oak
woodlands in the Big Bend and Guadalupe Mountains
national parks (Arnold, 2001b).

FEDERAL SPECIES

STATE SPECIES
American
Peregrine Falcon
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(Table 8 continued)

Common Name

Scientific Name

Discussion

Bachman’s
Sparrow

Aimophila
aestivalis

Low potential to negatively impact due to lack of suitable
habitat and rarity of the species. In Texas, Bachman’s
Sparrow is most abundant in forests on the south side of the
Angelina National Forest. These areas are managed for open
longleaf pine (Pinus palustris) savannah that the redcockaded woodpecker (Picoides borealis) frequents. Here,
frequent prescribed burning maintains the preferred and
historical grassy understory among the mature longleaf
pines (Arnold, 2001a). East Texas appears to be the western
most extent of this species range (Oberholser, 1974).

Bald Eagle

Haliaeetus
leucocephalus

Bald Eagles breed in Texas from near sea level to about 1100
m (3600 ft); (Oberholser, 1974) in and around large aquatic
environments (ocean coasts, reservoirs, large lakes and
rivers, marshes and swamps). Reservoir construction has
the potential to benefit this species by providing more
habitat for hunting prey (i.e., lake/reservoir area).

Wood Stork

Mycteria
americana

Low potential to negatively impact due to the migratory
nature of this species. This species is primarily associated
with coastal marshes, bays, prairies, and lakes. Current
populations are composed of postbreeding transients,
apparently from southern Mexico (Rappole and Blacklock,
1994). In Texas, there are only three known nesting records:
1930 in Chambers County, Elm Grove; 1960 in southwestern
Jefferson County, Johnny Pipkin’s Big Hill Ranch (about 50
breeding adults with nests, eggs, and chicks); and, year
unknown in Harris County, San Jacinto River (Oberholser
1974). Reservoirs have potential to benefit this species by
providing more habitat for hunting prey (i.e., lake/reservoir
area).

Whooping Crane

Grus americana

Low to no potential to negatively impact due to the
migratory nature of this species. Whooping cranes winter
on the Aransas National Wildlife Refuge's 22,500 acres of
salt flats and marshes. The area's coastal prairie rolls gently
here and is dotted with swales and ponds. They summer and
nest in poorly drained wetlands in Canada's Northwest
Territories at Wood Buffalo National Park (TPWDf).
Although unlikely, the reservoirs could provide stopover/resting areas for migrating whooping cranes (i.e.,
Granger Lake).

Eskimo Curlew

Numenius
borealis

Low to no potential to negatively impact due to rarity of the
species and its migratory nature. This species has likely been
extirpated. Last known specimen from Texas was from
Cameron County in 1897 (Oberholser, 1974).
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(Table 8 continued)

Common Name

Scientific Name

Discussion

Peregrine Falcon

Falco peregrinus

Piping Plover

Charadrius
melodus

See previous description.

Least Tern

Sterna antillarum

See previous description.

Blackside Darter

Percina maculate

Low to no potential to negatively impact. This species occurs
in small to medium rivers (Page and Burr 1991). In Texas, this
species is restricted to the Red River basin in the northeast
part of the state (Hubbs et al. 2008).

Creek Chubsucker

Erimyzon
oblongus

Moderate potential to negatively impact due to the
potential presence of this species and its non-migratory
nature. Occurs in eastern Texas streams from the Red River
southward to the San Jacinto Drainage; an early record exists
from the Devils River (Hubbs et al. 1991). Please see further
discussion at the end of this section.

Paddlefish

Polyodon
spathula

Low to no potential to negatively impact this species as it is
known to occur within reservoirs. Warren et al. (2000) listed
the following drainage unit for distribution of paddlefish in
Texas: Red River (from the mouth upstream to and including
the Kiamichi River). Large reservoirs make good feeding
areas, with paddlefish moving from reservoirs into flowing
streams in the spring for spawning (Russell 1986). Reservoirs
have the potential to benefit this species by providing more
habitat.

Bluehead Shiner

Pteronotropis
hubbsi

Low to no potential to negatively impact as this species is not
likely to be present within the Sulphur River Basin.
Apparently, this species has only been identified (in Texas)
from Caddo Lake (Hubbs et al. 2008).

Blue Sucker

Cycleptus
elongates

Low to no potential to negatively impact. This species
inhabits large, deep rivers, and deeper zones of lakes
(reservoirs; Cross 1967). Reservoirs have the potential to
benefit this species by providing more habitat.

Shovelnose
Sturgeon

Scaphirhynchus
platorynchus

No potential to negatively impact as this species is not
present within the Sulphur River Basin. Found only in the
Red River below Dennison Dam (Lake Texoma Reservoir;
Hubbs et al. 2008); Red River system (Bonn and Kemp 1952).

Black Bear

Ursus americanus

Low to no potential to negatively impact due to lack of
habitat and rarity of the species. This species is known to
occur in the Chisos and Guadalupe Mountains of far west
Texas. The Louisiana Black Bear (subspecies U. a. luteolus) is
not known to be found in Texas, although potential habitat
exists in the eastern part of the state (TPWDd).

See description for F. p. anatum.
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(Table 8 continued)

Common Name

Scientific Name

Discussion

Rafinesque's bigeared bat

Corynorhinus
rafinesquii

Low potential to negatively impact due to rarity of the
species.
Rafinesque’s big-eared bat reaches the
westernmost portion of its range in the pine forests of East
Texas (TPWDe). No known county records of this species
occur within the Sulphur River Basin watershed in Texas
(Davis and Schmidly 1997).

Red Wolf

Canis rufus

No potential to impact. This species has been extirpated.

Louisiana Pigtoe

Pleurobema
riddellii

Low to no potential to negatively impact as this species is not
known to occur within the Sulphur River Basin. This species
is known to occur in the Trinity, Neches, and Sabine River
systems (Howells, et al. 1996). No museum collections or
records of this species have been identified from the Sulphur
River Basin (Winemiller and Lujan 2010.)

Southern
Hickorynut

Obovaria
jacksoniana

Low to no potential to negatively impact as this species is not
likely to be present within the Sulphur River Basin. This
species occurs in the Neches, Sabine, and Red River
drainages of eastern Texas (Howells et al. 1996). No
museum collections or records of this species have been
identified from the Sulphur River Basin (Winemiller and
Lujan 2010.)

Texas Pigtoe

Macrochelys
temminckii

Low to no potential to negatively impact as this species is not
likely to be present within the Sulphur River Basin. This
species has been reported from the Brazos, Neches, Sabine,
and San Jacinto rivers (Howells et al. 1996). No museum
collections or records of this species have been identified
from the Sulphur River Basin (Winemiller and Lujan 2010.)

Alligator Snapping
Turtle

Macrochelys
temminckii

No potential to negatively impact. Alligator snapping turtles
are aquatic bottom dwellers. They have been found in a
variety of environs including lakes, oxbows, bayous, deep
rivers, canals, creeks, ponds and even brackish estuaries
(http://www.texasturtles.org/index. html). Reservoirs have
the potential to benefit this species by providing more
habitat.

Northern Scarlet
Snake

Cemophora
coccinea copei

Moderate potential to negatively impact due to potential
presence of this species and its non-migratory nature.
Please see further discussion at the end of this section.
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(Table 8 continued)

Common Name

Scientific Name

Discussion

Texas Horned
Lizard

Phrynosoma
cornutum

Low to no potential to negatively impact as this species is not
likely to be present within the Sulphur River Basin.
Apparently, they no longer occur in Texas east of an
imaginary line from Fort Worth to Corpus Christi (Donaldson
et al. 1994), except for small, isolated populations.

Timber/Canebrake
Rattlesnake

Crotalus horridus

Moderate potential to negatively impact due to potential
presence of this species and its non-migratory nature.
Please see further discussion at the end of this section.

Table 3:
Summary of Potential Impacts to State and Federally
Listed Threated/Endangered Species Associated with each Alternative Reservoir Site
Wright
Patman
(237.5)

Wright
Patman
(259.5)

Marvin
Nichols
1A

Talco

FEDERAL SPECIES
American Burying
Beetle
Least Tern

S

S

S

NL

NL

S

NL

S

S

S

S

S

S

S

Piping Plover

NL

NL

S

NL

S

S

S

STATE SPECIES
American Peregrine
Falcon
Bachman’s Sparrow

S

S

S

S

S

S

S

S

S

S

S

S

S

S

Bald Eagle

S

S

S

S

S

S

S

Wood Stork

S

S

S

S

S

S

S

Whooping Crane

NL

NL

S

S

S

S

S

Eskimo Curlew

NL

NL

NL

NL

NL

S

NL

Peregrine Falcon

S

S

S

S

S

S

S

Piping Plover

S

S

S

S

S

S

S

Least Tern

S

S

S

S

S

S

S

Blackside Darter

S

S

S

S

S

S

S

Creek Chubsucker

¡

¡

¡

¡

¡

¡

¡

Paddlefish

S

S

S

S

S

S

S

Bluehead Shiner

S

S

NL

NL

NL

NL

NL

Blue Sucker

NL

NL

NL

NL

NL

S

NL

ALTERNATIVE
RESERVOIR SITES
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Jim
Parkhouse Parkhouse
Chapman
I
II
(446.2)

(Table 9 continued)

ALTERNATIVE
RESERVOIR SITES
Shovelnose
Sturgeon
Black Bear
Rafinesque’s Bigeared Bat
Red Wolf
Louisiana Pigtoe
Southern
Hickorynut
Texas Pigtoe
Alligator Snapping
Turtle
Northern Scarlet
Snake
Texas Horned
Lizard
Timber Rattlesnake

Wright
Patman
(237.5)

Wright
Patman
(259.5)

Marvin
Nichols
1A

Jim
Parkhouse Parkhouse
Chapman
I
II
(446.2)

Talco

S

S

S

NL

NL

S

NL

S

S

S

S

S

S

S

S

S

S

NL

NL

NL

NL

S

S

S

S

S

S

S

S

S

S

S

S

NL

S

S

S

S

S

NL

NL

NL

S

S

S

S

NL

NL

NL

S

S

S

S

S

S

S

¡

¡

¡

¡

NL

NL

NL

S

S

S

S

S

S

S

¡

¡

¡

¡

¡

¡

¡

NL – Species is not listed within the counties of the alternative reservoir site. S - Alternative reservoir site has
low or no potential to negatively impact. ¡ - Alternative reservoir site has moderate potential to negatively
impact. # - Alternative reservoir site has high potential to negatively impact.
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Natural Resources, Texas A&M System.
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Appendix DD
Interregional Conflict Resolution Documents

TWDB Preliminary Recommendation of Conflict Resolution (no date)

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.texas.gov
Phone (512) 463-7847, Fax (512) 475-2053

TO:

Board Members

FROM:

Kevin Patteson, Executive Administrator

DATE:

(Date To Be Determined)

SUBJECT:

Resolution of the Interregional Conflict between the 2011 Region C and
the Region D Regional Water Plans

ACTION REQUESTED
Resolve the interregional conflict between the 2011 Region C and Region D regional water plans
by instructing the Region C Regional Water Planning Group to readopt its current regional water
plan with Marvin Nichols Reservoir as a recommended water management strategy and
instructing the Region D Regional Water Planning Group to amend its plan to reflect that the
conflict has been resolved.
BACKGROUND
Region C Planning Area
The Region C Regional Water Planning Area (Region C) includes all or parts of 16 counties.
Overlapping much of the upper portion of the Trinity River Basin, Region C also includes
smaller parts of the Red, Brazos, Sulphur, and Sabine river basins. The Dallas-Fort Worth
Metropolitan area is centrally located in the region, and its surrounding counties are among the
fastest growing in the state. Major economic sectors in the region include service, trade,
manufacturing, and government.1
The population of Region C counties is expected to increase 96 percent by 2060 to 13 million
people. The area contains approximately 26 percent of the Texas population. The 2011 Region C
Plan estimates that by 2060 an additional 1.7 million acre-feet of water per year will be needed to
serve the region’s population (a total 2060 demand of 3.3 million acre-feet of water per year).
Conservation accounts for 12 percent of the projected 2060 volumes; reuse accounts for another
11 percent. Currently, the Marvin Nichols Reservoir (Marvin Nichols) is projected to provide
490,000 acre-feet per year, or 28 percent of the projected additional water needed.2
1
2

Texas Water Development Board, Water for Texas 2012 State Water Plan, pg. 44.
Id. at 46-50.
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Region D Planning Area
The North East Texas Regional Planning Area (Region D) encompasses all or parts of 19
counties in the north-east corner of the state. Largely rural and characterized by numerous small
communities and some medium-sized municipalities, the region includes the cities of Longview,
Texarkana, and Greenville. The planning area overlaps large portions of the Red, Sulphur,
Cypress, and Sabine river basins and smaller parts of the Trinity and Neches river basins. The
main economic base in the North East Texas Region is agribusiness, including a variety of crops
as well as cattle and poultry production. Timber, oil and gas, and mining are significant
industries in the eastern portion of the region. In the western portion of the region, many
residents are employed in the Dallas-Fort Worth metropolitan area.3
Approximately 3 percent of the state’s population resides in Region D. By 2060, Region D’s
population is projected to grow 57 percent, to 1.2 million. The 2011 Region D Plan estimates
that by 2060 an additional 278,000 acre-feet per year will be needed to serve the region’s
population (a total 2060 demand of 839,000 acre-feet of water per year). Because of high costs
relative to the small amounts of water involved, the Region D Plan does not recommend
conservation as a water management strategy. Select major water management strategies include
increasing existing surface water contracts, or 60 percent of projected 2060 volumes, new
surface water contracts for another 33 percent, and new groundwater supplies for 7 percent of
projected 2060 volumes.4
Marvin Nichols Reservoir in the State Water Plan
Senate Bill 1 (SB 1) in 1997 created the current state water planning process. 5 Before the
implementation of SB 1, Marvin Nichols was recommended as a water management strategy in
the 1968 State Water Plan, the 1984 State Water Plan, and the 1997 State Water Plan. Under SB
1, the first Region D Regional Water Plan in 2001 recommended that Marvin Nichols be
developed to provide a source of future water supply for water users both within Region D and in
Region C. The 2001 Plan was later amended to remove support for the development of Marvin
Nichols, however. The 2006 Region D Regional Water Planning Group took the position that
Marvin Nichols should not be included in any regional plan or in the State Water Plan as a water
management strategy. Further, the Region D Regional Water Planning Group expressed the
opinion that the inclusion of Marvin Nichols in the Region C Regional Water Plan constituted an
interregional conflict.6 Following the policy established with the first series of water plans, the
Texas Water Development Board (TWDB) approved both the Region C and Region D 2006
Regional Water Plans because it did not find an over-allocation of a source of supply—the
TWDB’s definition of an interregional conflict.

3

Texas Water Development Board, Water for Texas 2012 State Water Plan, pg. 50.
Id. at 52-54.
5
Tex. S.B. 1, 75th Leg., R.S., 1997 Tex. Gen. Laws 1010.
6
Copies of the previous regional and state water plans are available on the TWDB website,
http://www.twdb.texas.gov/waterplanning/rwp/plans/index.asp and
http://www.twdb.texas.gov/waterplanning/swp/index.asp.
4
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In 2007, the 80th Legislature established a study commission on Region C Water Supply that
consisted of members appointed by the regional water planning groups of Regions C and D.7 The
Study Commission was charged with reviewing the water supply alternatives available to the
Region C Regional Water Planning Area. But the Study Commission was unable to reach a
consensus on its findings and recommendations, so a final report was not delivered to the 82nd
Legislature.8
In 2011, the Region C Regional Water Planning Group again adopted Marvin Nichols as a
recommended strategy and Region D reiterated concerns it had raised previously. Region D
again expressed the opinion that including Marvin Nichols in the Region C Regional Water Plan
constituted an interregional conflict. The TWDB approved the Region D Regional Water Plan in
October 2010, and the Region C Regional Water Plan in December 2010, finding again that there
was no over-allocation of supply sources. To date, Marvin Nichols has not been constructed and
no permits for its development have been sought from the Texas Commission on Environmental
Quality (TCEQ) or the U.S. Corps of Engineers.
The Ward Timber Case Procedural History
Private parties in Region D filed suit in District Court in Travis County in January 2012, seeking
judicial review of the TWDB’s decision approving the Region C Regional Water Plan.9 In its
order issued on December 5, 2011, the District Court declared that an interregional conflict
existed, reversed the TWDB’s decisions approving the two regional plans, and remanded the
case to the TWDB for resolution. The TWDB appealed. The 11th Court of Appeals heard the
case and affirmed the district court’s ruling on May 23, 2013.10 No further motions were filed.
The TWDB contracted for a mediator and arranged for a mediation between Region C and
Region D members appointed by their respective regional planning groups. The mediator
reported on December 17, 2013 that the parties did not reach agreement in the mediation. Thus,
under the statute and the Court’s Order, the TWDB is to resolve the conflict.
The core dispute between Region C and Region D is whether Marvin Nichols should be
developed in the north-central part of Region D to serve the water needs in Region C. Region C
already contains more than a quarter of the state’s population and will increase by almost 100
percent by 2060. At 28 percent of the projected additional water needed for the Region, Marvin
Nichols is a major water strategy to serve Region C by 2060.
Region D does not want Marvin Nichols constructed because it is concerned about the potential
socioeconomic, environmental, and private property impacts of the reservoir. Estimated at 66 to
70 thousand acres in size, Marvin Nichols is projected to impound thousands of acres of forest
7

Tex. S.B. 3, § 4.04, 80th Leg., R.S., 2007 Tex. Gen. Laws 1430.
Final Draft Report to the 82nd Legislature, Study Commission on Region C Water Supply, December 2010. The
Draft Report and other documents related to the work of the Study Commission are available on the TWDB website
at http://www.twdb.texas.gov/waterplanning/rwp/regions/C/studycommission.asp.
9
Ward Timber, Ltd.; Ward Timber Holdings; Shirley Shumake; Gary Cheatwood; Richard LeTourneau; and Pat
Donelson v. Texas Water Development Board, No. D-1-GN-11-000121 (126th Dist. Ct., Travis County, Tex., Dec. 5,
2011).
10
Texas Water Dev. Bd. v. Ward Timber, Ltd., 411 S.W.3d 554 (Tex. App.—Eastland 2013, no pet.).
8
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and wetlands. In addition, thousands more acres would be required for environmental
mitigation—all for a project that does not serve and is not needed by the residents of the region.
ANALYSIS
What is a Conflict?
This is the first time the TWDB has been asked to resolve a conflict under the statute. As the 11th
Court of Appeals noted, Section 16.053(a) of the Water Code requires that a regional plan
provide for the development of water resources in preparation for and in response to drought
conditions in order that sufficient water will be available at a reasonable cost to ensure public
health, safety, and welfare; to further economic development; and to protect the agricultural and
natural resources of that particular region.11
Section 16.053(h)(7) provides that the TWDB may approve a regional plan only after it has
determined that:
(A) all interregional conflicts involving that regional water planning area have been
resolved;
(B) the plan includes water conservation practices and drought management measures
incorporating, at a minimum, the provisions of Tex. Water Code §§ 11.1271 and
11.1272 (relating to water conservation and drought contingency plans); and
(C) the plan is consistent with long-term protection of the state’s water resources,
agricultural resources, and natural resources as embodied in the guidance principles
adopted under Tex. Water Code § 16.051(d).
Section 16.0519(d) of the Water Code requires the TWDB to adopt guidance principles for the
state water plan that reflect the public interest of the entire state. The guidance principles must
give due consideration to the construction and improvement of surface water resources and the
application of principles that result in voluntary redistribution of water resources.
Both the Plaintiffs/Appellees in the Ward Timber case and the 11th Court of Appeals discussed
resolution of an interregional conflict and long-term protection of the state’s resources together.
They are, in fact, however, two different determinations as set out in the statute. A dispute
between regions on protection of the state’s resources, or on conservation and drought
management, does not necessarily equate to an interregional conflict over allocation of resources
among strategies.
“Conflict” is not defined in the statute. The definition employed by the TWDB beginning in
2001 and used consistently through the development of three state water plans was that an
interregional conflict exists when more than one regional water plan relies upon the same water
source, so that there is not sufficient water available to fully implement both plans, creating an
11

Ward Timber, 411 S.W.3d at 558.
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over-allocation of that source.12 This definition was codified in TWDB’s rules in 2012. The
decision of the Court of Appeals in 2013 questioned the sufficiency of the definition to address
what it determined to be an interregional conflict between Region C and Region D and declined
to follow that definition. The Court did not suggest an alternative definition, however.
Under the statutory scheme relating to regional water planning and interregional conflicts, the
TWDB decides whether an interregional conflict exists.13 The definition used by the TWDB over
three cycles of water planning and adopted as a rule is consistent with the language of Texas
Water Code Section 16.053 in defining “interregional conflicts” as conflicts arising between two
or more defined water-management strategies that are necessary to ensure the implementation of
all plans. The TWDB does not consider every difference between regional water plans to be a
“conflict” as contemplated by the statute, nor does it recognize the geographic location of the
water source as an aspect of the conflict. Instead, this definition focuses on resolving those
conflicts that hinder full implementation of the state water plan by rendering an identified supply
strategy inadequate for two or more regions.
The definition of interregional conflict adopted by the TWDB also recognizes that the legislature
intended for the TWDB to address conflicts between actual water management strategies, not
general objections to projects that are properly reserved for agencies other than the TWDB if and
when permit applications for projects are filed.
Unlike the water uses addressed directly in the state and regional water plans (municipal,
manufacturing, irrigation, steam electric power generation, mining, and livestock), water needed
to protect environmental and natural resources is difficult to quantify. TWDB rules require that
regional water planning groups evaluate each recommended strategy for social and economic
impacts of not meeting needs, impacts to agricultural resources, consideration of third-party
social and economic impacts, and evaluations of effects on environmental flows.14 Thus,
protection of agricultural and natural resources and economic interests is considered in the
regional plans in relation to specific, quantifiable strategies. At the planning stage, it should be
sufficient that all regions affected by a particular strategy have identified those impacts.
The Regional Water Plan Review Process
In addition to ensuring that all interregional conflicts have been resolved, the TWDB must also
determine that the plan includes water conservation practices and drought management
measures, and that the plan is consistent with long-term protection of the state’s water,
agricultural, and natural resources. The TWDB’s guidance principles, embodied in its rules
instruct the regional water planning groups in how to address these requirements.15
The guidelines adopted by the TWDB in compliance with the statute are currently found in 31
Tex. Admin. Code §§ 357.20, 358.3, and 358.4. These rules are based on Tex. Water Code
§§ 16.051(d), and 16.053(e) and (h)(7). The TWDB reviews the regional water plans and
12

31 Tex. Admin. Code § 357.10(15).
Tex. Water Code § 16.053(h)(4), (5), and (6).
14
31 Tex. Admin. Code § 357.34.
15
See 31 Tex. Admin. Code §§ 357.22, 357.34-.35, and 357.40-.42.
13
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prepares the state water plan based on these guidelines and requirements.
Under these principles, in reviewing the regional water plans the TWDB provides technical
assistance to the regional planning groups, works with regional planners to address
inconsistencies, to seek clarification, to note mistakes in citations, and to identify where the plan
does not follow the guidance principles or does not adhere to the formatting guidelines. But the
TWDB does not evaluate the sufficiency or validity of strategies presented in a plan. It does not
do alternative analyses or redirect recommended strategies. This approach is in keeping with the
philosophy behind SB 1 that each plan reflect the efforts of the local regional planning group and
others in the region to evaluate and implement the planning decisions for their particular region.
Options Considered Related to the Conflict Over Marvin Nichols
Staff considered three options in analyzing possible recommendations to resolve the conflict over
Marvin Nichols.
1.
One recommendation proposed a smaller reservoir. Reducing the footprint of Marvin
Nichols would mean that less property would be needed for the reservoir; but less water would
be provided. Therefore, Region C would need to find alternatives to meet any remaining needs.
Future rounds of planning could incorporate future changes, and creative problem-solving in the
planning process might address concerns for both regions.
Staff ultimately rejected this proposal, however. To propose reducing the size of Marvin Nichols
means interjecting the TWDB in the engineering specifics of a particular strategy in a region’s
plan—something the TWDB has not done before. This approach would be a change in the
TWDB’s State Participation Program policy of supporting the optimal sizing of a facility. It
would also mark a shift away from the planning process as locally driven.
2.
The second option Staff considered was removing Marvin Nichols from Region C’s Plan
for this planning cycle. Removing it now would resolve the conflict but does not eliminate the
possibility of including it at a later date if conditions warrant. The regional plan is just that—a
planning document. Strategies may come and go from one plan to another. Just because a
strategy is in the plan does not mean that it will become reality. Just because it is deleted from
the plan does not mean that it has no future. Marvin Nichols is included in Region C’s Plan as a
water source beginning in 2030. Yet it is not clear what steps are being taken to have the
resource in place by then. Marvin Nichols has been part of a state water plan since 1968. It has
not been built, in part because it is a potential strategy to meet needs beginning at a future date.
Project sponsors have yet to apply for a permit.
Experience with other reservoir development suggests that much work still needs to be done
before the reservoir becomes a reality. Thus, the future of Marvin Nichols rests with those who
want Marvin Nichols as a source.
Staff acknowledges, however, that Marvin Nichols is a long-term strategy. Reasonable planning
involves development first of those short-term projects that cost less and are easy to implement.
Long-term strategies always assume a large number of uncertainties. Therefore, striking a
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strategy because of uncertainties 15, 20, even 40 years in the future is not a reasonable approach
to planning.
Both Region C and Region D acknowledge the need for more study, which is a responsible
approach given the size, potential expense, and timing of the strategy. The Sulphur River Basin
Feasibility Study by the U.S. Corps of Engineers in conjunction with the Sulphur River Basin
Authority currently underway is focused on water supply issues and water user groups in the
Basin. That independent study, expected to be completed in 2015, could answer many of the
uncertainties before the permit process is initiated.
3.
The third recommendation Staff consider was to retain the Marvin Nichols Reservoir as a
recommended strategy in the Region C 2011 Regional Water Plan. In the end, Staff chose this
option. As Texas’s population grows, Marvin Nichols, along with all the strategies in the Region
C Plan, must continue to be considered seriously. According to the 2011 Region C Water Plan,
Marvin Nichols accounts for 28 percent of the total additional acre-feet per year that will be
needed to serve Region C’s population. To remove Marvin Nichols from the Region C Plan
would leave a substantial unmet need in Region C’s water supply by 2060. TWDB data suggest
that as many as 141 municipalities, communities, and water suppliers would be affected.
Reassigning other recommended strategies to fill the gap created by removing Marvin Nichols
would, in turn, simply create other unmet needs that would need to be addressed.
TWDB rules require that regional water planning groups identify and recommend water
management strategies that meet all water needs during the drought of record.16 In addition,
regional water plans must include a quantitative description of the socioeconomic impacts of not
meeting identified water needs.17 The TWDB, therefore, generally will not approve a regional or
state water plan that contains unmet needs. In particular, it has avoided approving a regional plan
that contained unmet municipal needs in the long-term planning horizon because of the potential
impacts on public health, safety, and welfare. Including Marvin Nichols responds to the facts of
both the current size of Region C and its anticipated growth. Continuing to include Marvin
Nichols also acknowledges the recent legislative mandate in House Bill 4 and Senate Joint
Resolution 1 to develop and fund the strategies in the plan as opposed to excising strategies at a
critical time for water supply development in Texas.
Some have suggested that Region C address its needs through conservation. But, as noted earlier,
conservation is already included in Region C’s Plan.18 And, even by the most liberal estimate,
conservation cannot make up all the need that the region will have over the next 50 years.
Property owners in the area where Marvin Nichols may be located are justifiably concerned
about the loss of their lands and the economic value attached to those lands. Any one or more of
the municipalities or water districts in Region C could sponsor Marvin Nichols.

16

31 Tex. Admin. Code § 357.35(d).
31 Tex. Admin. Code §§ 357.33(c), 357.40(a).
18
See page 1.
17
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The Texas Constitution provides in part that “No person’s property shall be taken, damaged or
destroyed for or applied to public use without adequate compensation being made, unless by the
consent of such person; . . . .” Tex. Const. Art. I, § 17.
Thus, while a municipality has the right of eminent domain under Chapter 251 of the Local
Government Code, and water districts have a similar right under Chapter 49 of the Water Code,
the law provides for just and fair compensation for both the value of the property and damages to
the landowner. The procedures for the exercise of eminent domain are set out in statute and are
intended to protect the right of a property owner to just compensation. Any such evaluation of
lands potentially included in Marvin Nichols is subject to those provisions and cannot be
determined here.
SUMMARY
SB 1 created an important document in the state water plan. It is to be “a guide to water
policy.”19 But the regional and state water plans are only plans—guides to water policy. TCEQ is
only required to take the plan into consideration. It is not bound by the plan and may waive the
consistency requirement if conditions warrant. With the exception of the Water Infrastructure
Fund, the State Water Implementation Fund for Texas, and the State Water Implementation
Revenue Fund for Texas, which require that a project be in the State Water Plan, the TWDB may
provide financial assistance if a water project is consistent with the plan, not necessarily in the
plan. And the TWDB may waive this requirement if it determines that conditions warrant the
waiver.20
Regional and state water plans are planning level documents. Both the Region C and Region D
planning groups acknowledge that more studies need to be done on critical strategies including
Marvin Nichols. The decision of whether to proceed with the development of Marvin Nichols or
any other reservoir development strategy rests with the regional planners, the project sponsors,
and the state and federal agencies that grant the licenses and permits necessary for the project to
proceed.
The TWDB’s task is to prepare a state water plan every five years that includes regional water
plans adopted by regional water planning groups and approved by the TWDB in preparation for
and in response to drought conditions. 21 None of the factors the TWDB must consider in
approving a regional water plan involves a substantive analysis of the validity or sufficiency of
the strategies in a plan. But allowing for any unmet needs that may affect public health, safety,
and welfare in the face of another drought of record would not comply with the intent of the
statute, nor would it address the legislative mandate to develop the strategies in the State Water
Plan.
The Executive Administrator therefore recommends the following steps for the Board to resolve
the conflict between Region C and Region D. In addition, the Executive Administrator proposes
the attached timeline for public comment and consideration of this recommendation.
19
20
21

Tex. Water Code § 16.051(b).
Tex. Water Code § 16.053(k).
See Tex. Water Code § 16.051(a).
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RECOMMENDATIONS
The Executive Administrator recommends that the Board resolve the conflict between Region C
and Region D by taking the following steps:
1.
Applying the TWDB’s definition of interregional conflict, 31 Tex. Admin. Code
§ 357.10(15), pursuant to Section 16.053(h)(7)(A) of the Water Code, the Executive
Administrator recommends a finding that no interregional conflict as defined in TWDB rules
exists between Regions C and D.
2.
Regarding resolution of the conflict between the Regions’ relating to long-term
protection of the state’s water resources, agricultural resources, and natural resources pursuant to
Section 16.053(h)(7)(C) of the Water Code and potentially substantial unmet municipal need, the
Executive Administrator recommends the following:
a.
Instruct Region C to retain Marvin Nichols as a recommended strategy in its 2011
Water Plan and in future plans as appropriate, and to update Chapter 10 of its Plan, relating to the
Plan Approval Process, to reflect the mediation, this TWDB action, and other actions taken to
effect this decision;
b.
Instruct Region D to amend its 2011 Water Plan to reflect that Marvin Nichols
will be retained in the Region C Plan as a recommended strategy for the purpose of further study
by removing references in the Region D 2011 Plan to the conflict as listed on Attachment 5 of
this recommendation and updating Chapter 10 of its 2011 Plan to reflect the mediation, this
TWDB action, and other actions taken to effect this decision;
c.

Instruct both regions to encourage completion of the ongoing Sulphur River Basin

Study;
d.
Encourage both Regions to accelerate consideration of alternative strategies,
including additional conservation measures and additional water supplies from Wright Patman
Reservoir and Toledo Bend Reservoir, to meet needs where uncertainties exist regarding current
strategies;
e.
Encourage both Regions to explore sharing of mitigation measures for any project
developed for Region C in Region D; and
f.
Instruct the Region C and Region D regional water planning groups to place
review of the Board’s decision and the setting of a public hearing on the next regional water
planning group meeting and post notice as required by statute. Following the public hearing,
each regional water planning group is to meet to adopt and submit plans amended in accordance
with this directive to the TWDB for TWDB approval no later than 45 days from the date of the
public hearing.
g.
This is a final action on the issue of Marvin Nichols as a recommended strategy in
the Region C Plan; it should not be raised again in any future Region D regional water plan.
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Attachment(s):
1.
Timeline for Public Comment and Consideration
2.
Region C Regional Water Planning Area Map and Summary Tables
3.
Region D Regional Water Planning Area Map and Summary Tables
4.
Map of Regions C and D Reservoirs—Existing and Potential
5.
Revisions to be made in the Region D 2011 Regional Water Plan

Attachment 1

REGION C AND THE REGION D INTERREGIONAL CONFLICT
TIMELINE

March 4 – The preliminary recommendation is posted on the agency website and provided to the chairs of
the C and D regional water planning groups and the parties to the Ward Timber litigation through their
attorney. The TWDB begins receiving comments.
March / April – A public hearing on the preliminary recommendation is held at a convenient location in
each region to take comments (the meetings will be recorded). Notices will be published on the TWDB
website, in the Texas Register, and distributed via email.
April 15 – Comment period closes. Comments are analyzed; responses and any modifications to
recommendation are prepared.
May 15 – The Executive Administrator submits a final recommendation to the Board and issues a letter
soliciting briefs.
To Be Determined – Briefs are due following publication of final recommendation. The Board will
determine when it will consider the Executive Administrator’s recommendation.
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Attachment 5

Revisions To Be Made In The Region D 2011 Regional Water Plan
Delete the following portions of the Plan
Page vi, Table of Contents, Section 7.0 Title beginning with “and the inconsistency . . .” to the end
of the title
Page 7-1, Section 7.1, last paragraph, last four sentences beginning “This chapter will also address .
. . .”
Page 7-3, Section 7.3, second sentence in the paragraph beginning (“The Marvin Nichols I
Reservoir . . . .”
Page 7-3, Section 7.4, the next-to-last sentence beginning with the phrase “although the Marvin
Nichols I Reservoir . . .” to the end of the sentence.
Page 7-11, Section 7.7, Conclusion paragraph and Note.
Page 8-6, Section 8.4, paragraph beginning “Sulphur River . . . .”
Page 8-16, Section 8.8, third paragraph beginning “It is the position . . . .”
Pages 8-32 – 8-33, Section 8.12.1, last paragraph beginning “Therefore, the North East Texas . . . .”
Page 8-35, Section 8.12.4, third paragraph beginning “The North East Texas . . . .”
Page 8-36, Section 8.13.1, last paragraph beginning “Based on the reasons set forth. . . ,” and ending
on page 8-37 with “ . . . of the Texas Water Code.”
Page 8-49, Section 8.13.15, NOTE

TWDB Final Recommendation of Conflict Resolution (May 19, 2014)

Texas Water (^

Development Board

P.O. Box 13231, 1700 N. Congress Ave.
Austin, TX 78711-3231, www.twdb.texas.gov
Phone (512) 463-7847, Fax (512) 475-2053

TO:

Board Members

FROM:

Kevin Patteson, Executive Administrator/^^

DATE:

May 19,2014

SUBJECT:

Resolution of the Interregional Conflict between the 2011 Region C and
the Region D Regional Water Plans

ACTION REQUESTED

Resolve the interregional conflict between the 2011 Region C and Region D regional water plans
by instructing the Region C Regional Water Planning Group to readopt its current regional water
plan with Marvin Nichols Reservoir as a recommended water management strategy and
instructing the Region D Regional Water Planning Group to amend its plan to reflect that the
conflict has been resolved.
BACKGROUND

Region C Planning Area

The Region C Regional Water Planning Area (Region C) includes all or parts of 16 counties.
Overlapping much of the upper portion of the Trinity River Basin, Region C also includes
smaller parts of the Red, Brazos, Sulphur, and Sabine river basins. The Dallas-Fort Worth
Metropolitan area is centrally located in the region, and its surrounding counties are among the
fastest growing in the state. Major economic sectors in the region include service, trade,

manufacturing, and government.1
The population of Region C counties is expected to increase 96 percent by 2060 to 13 million
people. The area contains approximately 26 percent of the Texas population. The 2011 Region C
Plan estimates that by 2060 an additional 1.7 million acre-feet of water per year will be needed to
serve the region's population (a total 2060 demand of 3.3 million acre-feet of water per year).
Conservation accounts for 12 percent of the projected 2060 volumes; reuse accounts for another
11 percent. Currently, the Marvin Nichols Reservoir (Marvin Nichols) is projected to provide
490,000 acre-feet per year, or 28 percent of the projected additional water needed."
Texas Water Development Board, Waterfor Texas 2012 State Water Plan, pg. 44.
: Mat 46-50.
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Attachment 4
Page 1 of 1
Revisions To Be Made In The Region D 2011 Regional Water Plan
Delete the following portions of the Plan:
Page vi, Table of Contents, Section 7.0 Title beginning with “and the inconsistency . . .” to the end
of the title
Page 7-1, Section 7.1, last paragraph, last four sentences beginning “This chapter will also address .
. . .”
Page 7-3, Section 7.3, second sentence in the paragraph beginning (“The Marvin Nichols I
Reservoir . . . .”
Page 7-3, Section 7.4, the next-to-last sentence beginning with the phrase “although the Marvin
Nichols I Reservoir . . .” to the end of the sentence.
Page 7-11, Section 7.7, Conclusion, paragraph and Note.
Page 8-6, Section 8.4, paragraph beginning “Sulphur River . . . .”
Page 8-16, Section 8.8, third paragraph beginning “It is the position . . . .”
Pages 8-32 – 8-33, Section 8.12.1, last paragraph beginning “Therefore, the North East Texas . . . .”
Page 8-35, Section 8.12.4, third paragraph beginning “The North East Texas . . . .”
Page 8-36, Section 8.13.1, last paragraph beginning “Based on the reasons set forth. . . ,” and ending
on page 8-37 with “ . . . of the Texas Water Code.”
Page 8-49, Section 8.13.15, NOTE
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COMMENTS IN RESPONSE
TO DRAFT RECOMMENDATION
Comments received during the comment period and at the public hearings have been organized
by the issues that were raised or discussed. Because of the large number of comments received,
unique points have been highlighted and similar points have been combined. Responses are
shown in italics.
THE RECOMMENDATION
Commenters frequently stated that State law requires the State Water Plan to protect the water,
agricultural, and natural resources of the state. The proposed Marvin Nichols Reservoir does not
do so based on the detrimental impacts of proposed reservoir and required mitigation would have
on Region D. Commenters suggested that the recommendation directly contradicts the decisions
of the state courts in this matter. The courts have rejected TWDB’s narrow definition of what
constitutes an interregional conflict—which means the EA is holding to a position that ignores
the decisions of the courts.
One commenter suggested that, rather than defend a rule that has already been undercut by
judicial review, the Executive Administrator should be focusing on correcting, not perpetuating a
rule that got us to this point in the first place.
The Court of Appeals said “the Board can solve its dilemma by amending the rule
defining an interregional conflict to include its present definition and the present
situation where a region has studied the impacts and finds there is a substantial
conflict.” 1 The Court did not tell the Board to eliminate the former definition, only to
amend it to add the present situation.
Section 16.053(h)(7) provides that the TWDB may approve a regional plan only after it
has determined that:
(A)
all interregional conflicts involving that regional water planning area have been
resolved;
(B)
the plan includes water conservation practices and drought management
measures incorporating, at a minimum, the provisions of Tex. Water Code §§ 11.1271
and 11.1272 (relating to water conservation and drought contingency plans); and
(C)
the plan is consistent with long-term protection of the state’s water resources,
agricultural resources, and natural resources as embodied in the guidance principles
adopted under Tex. Water Code § 16.051(d).
Subpart (A) addresses the allocation of water resources. The recommendation reiterates
that no interregional conflict as defined in current Board rules 2 is present in this case. It
also acknowledges the current conflict under Subpart (C) with regard to construction of
a reservoir and long-term protection of resources in the area to be impounded.
1
2

Ward Timber, 411 S.W.3d at 573.
31 TEX. ADMIN. CODE § 357.10(15).

Attachment 5
Page 2 of 9
The rule was put in place before the appellate court rendered its opinion. Amending the
rule is a separate matter from resolving the conflict. No changes in the recommendations
will be made based on these comments.
Commenters stated that requiring Region D to alter its plan is not acting in accordance with the
“bottom up” water planning process. They assert that the courts remanded only Region C for
resolution and thus, the TWDB has no right to instruct Region D to amend its plan.
The courts instructed the TWDB to resolve the conflict as required by statute. The statute
requires the TWDB to resolve interregional conflicts. It also requires the involved
regional water planning groups to prepare revisions to their respective plans based on
the Board’s recommendations. Though the courts remanded only the 2011 Region C
Water Plan as unapproved due to a conflict, Region D is an “involved region” under the
statute for a number of reasons. Region D has an obvious stake in the resolution of the
conflict. It raised the specter of a conflict in detail in its regional plan. It has participated
vigorously in this resolution process. It is the location of the proposed reservoir and will
be affected by the outcome of the resolution. Thus, it is appropriate to recommend
revisions to the Region D Plan that reflect the Board’s resolution of the conflict.
The Executive Administrator makes no changes to the recommendation based on these
comments.
Several commenters suggested making Marvin Nichols Reservoir an alternative strategy, not a
recommended strategy, in the Region C Plan.
For the reasons set out in the draft recommendation, the Executive Administrator
continues to favor Recommendation 2.a. However, if the Board wishes to consider
revising the recommendation, it may consider instructing Region C to make Marvin
Nichols Reservoir an alternative strategy and to elevate consideration and possible
development of all other existing sources and water supply strategies to meet its water
supply needs.
Commenters suggested tabling the issue until further negotiations and studies are done.
The Executive Administrator considered this option and decided not to recommend it.
The regions are already at work on their 2016 plans. It is important to put this matter
before the Board for resolution as instructed by the courts so that Regions C and D can
put the 2011 plans behind them and focus on the 2016 plans and future regional water
planning.
The mediation ordered by the Board in response to the court decisions is only the most
recent attempt to resolve the conflict between Regions C and D. A previous study
commission, established by the 80th Legislature in 2007 and consisting of members
appointed by both regional water planning groups, was charged with reviewing the water
supply alternatives available. But after a year of work, the Study Commission was unable
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to reach a consensus on its findings and recommendations. The draft recommendations of
that Study Commission tried to balance the interests of both regions and provide
direction for moving forward. Like the recent mediation, the Study Commission failed. No
changes in the recommendations will be made based on these comments.
One commenter asserted that the conflict is not about location of a reservoir, but about the
impact. The conflict needs a compromise that takes into account both the need for water and
protection of environmental, agricultural, economic, and natural resources.
It seems, however, that the two are tied together. The potential impact is a result of the
identified location. It is difficult to imagine a situation in which the location could stay
the same, but the economy and natural resources would not be affected. It is also hard to
see how moving the location of the reservoir would remove the issue presented of
protecting local resources.
A commenter asserted that the recommendation is inconsistent with the TWDB’s own
guidelines. It states that an additional 1.7 million acre-feet will be needed to meet the projected
population growth by 2060. The Region C plans states that the projected growth is 6.5 million
people. That comes to 234 gallons per person per day, or 94 gallons per day more than the
TWDB has recommended. What gives them the right to play by a different set of rules?
This appears to be based on the Water Conservation Implementation Task Force study
that came up with a recommended statewide goal of reducing total statewide water
demand to an average of 140 gallons per capita per day (GPCD). The study itself notes
that the 140 GPCD was a compromise that would need to be replaced with more
meaningful goals and targets as data became available. The goal was never adopted by
the TWDB because of the uncertainties surrounding it. 3 It is not a Board
recommendation.
Several commenters expressed concern regarding Recommendation 2.g. that states the issue of
Marvin Nichols should not be raised in any future Region D water plan. They noted that there is
no precedent for binding future regional water planning groups in this manner.
Recommendation 2.g. did not mean that the issue cannot be raised again in another
context or before another agency, nor that Region D is unable to raise other issues in its
plan. Region D may find other conflicts in future water plans, but resolution of this
conflict should settle this particular matter.
With that said, based on the comments, the Executive Administrator is removing
Recommendation 2.g. from the recommendations.
ECONOMIC ISSUES

3

See Texas Water Development Board Special Report, Water Conservation Implementation Task Force Report to
the 79th Legislature, 61, 67 (November 2004).
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Comments were received that Marvin Nichols Reservoir would mean lost revenues from
farming, ranching, hunting leases and timber leases in the area. Commenters stated that the
timber industry is vital to the area. And that it will be irreparably damaged by taking the
reservoir and associated mitigation lands.
According to speakers for the industry, development of Marvin Nichols threatens future planned
expansion of International Paper and the related timber industry. They asserted that, as a result of
the loss of the timber industry, other industries connected to timber will be negatively affected (8
associated jobs for every International Paper job).
Other commenters wrote that farming has diminished significantly as an economic force in the
area. Ranching has not brought in the jobs needed to keep youth in the area. These commenters
suggest that a large lake with 70% of the shoreline in Red River County would make Clarksville,
Bogata, Cuthand, Annona, Boxelder, and many smaller, once thriving, communities thrive again.
There would be jobs for home builders, plumbers, road construction, electricians, and other
trades. There will be a change—an influx of development, people seeking cabins for weekend
getaways, and development along the shores of one of the largest lakes in Texas. This would all
contribute to the entire North Texas economy.
Timber is currently a major industry in the area. But other options for income are
available in the area that will be affected by the reservoir development. Creating the
reservoir itself may also positively impact the economy. No changes in the
recommendations will be made based on these comments.
ALTERNATIVES
A large number of commenters suggested that other options are available for water supplies to
Region C that protect the natural resources of the State. They say expansion of Wright Patman
Reservoir and Ray Hubbard, utilization of Lake Texoma and the Toledo Bend Reservoir, or
combinations of these and other options would adequately supply Region C without the negative
impacts associated with Marvin Nichols.
Most of the options mentioned have been included as strategies in the Region C Plan.
Other commenters noted that two hundred million acre-feet of water have flowed over Wright
Patman dam on its way to the coast. Raise the water level of Wright Patman just a few feet and
Region C will have all the water it needs to avoid developing Marvin Nichols. It will be less
destructive to the economy and the land, even though it will have costs.
Wright Patman is a strategy in Region C’s plan. But it, too, is not without its issues. To
wait until the engineering and other questions are resolved before considering Marvin
Nichols as a strategy in the plan leaves an unmet need in the plan.
Still other commenters proposed considering the Trinity River project as an alternative, and
investing in the development of Lake Columbia?
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Both of these strategies are included in the Region C Plan—the main stem Trinity River
Pump Station as a recommended strategy and Lake Columbia as an alternative strategy.
Several commenters encouraged consideration of desalination of ocean water and brackish water
before building a reservoir.
As with the other options listed, desalination, especially of brackish water, is an
alternative being considered not only by Region C, but by other regions of the state, as
well. In fact, desalination and blending projects are already under way in some areas of
Region C, and desalination of water from the Gulf of Mexico is listed as a major,
potentially feasible strategy.
One commenter observed that, since proposed in the first regional plan, the cost to develop
Marvin Nichols has doubled and will likely double again before it is constructed. Commenters
state that reservoirs are not a good option for water storage. Other commenters recommend
looking to underground storage options for water diverted from the Sulphur River.
A commenter also observed that the aquifers continue to be depleted. By the time Marvin
Nichols is actually built, there may not be any fresh water left to fill it from the nearby river or
fresh water source. The commenter asserted that it is time for Texas to devise a modern,
comprehensive solution to water management and develop innovative solutions rather than
relying on a plan that was put in place in 1968.
The costs of all strategies in the water plans will increase over time. One reason the 82nd
Legislature took the step of passing HB 4, HB 1025, and SJR 1 was to stimulate
development of strategies in the State Water Plan as costs escalate. Rising cost does not
justify removal of a strategy from a plan. The fact that all water sources are being
stressed argues for keeping all alternatives available over both the near and far planning
horizon.
CONSERVATION IN REGION C
A number of commenters expressed in various ways the concern that Region C residents waste
an enormous amount of water. Some commenters suggested that conservation and reuse
measures could be implemented that would meet the needs of Region C and should be addressed
before any additional reservoirs are built. And one commenter pointed to San Antonio as having
reduced its water consumption over the last two decades by 42% through conservation, while
Region C has the highest per capita use of any area in the state.
One commenter, however, opposed to the inclusion of Marvin Nichols in the Region C Plan
noted that the water demand projections for Region C have decreased considerably since the
2011 regional plan was prepared, and recent actions and new opportunities to enhance water
conservation call into question any justification for the proposed reservoir, at least within the 50year planning horizon. Water conservation is beginning to have an impact in Region C. The
commenter asserted that the water demand projections for the next round of regional water
planning show that—as a result of the lower projected per capita water use and some lower
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population growth projections—the demand for water in Region C in 2070 is projected to be
lower than the demand for water that had been projected for 2060 in the 2011 Region C plan—
by about 300,000 acre-feet of water per year.
The commenter proposed that the TWDB, as an interim measure, remove the Marvin Nichols
Reservoir from the 2011 Region C Plan and require that additional municipal water conservation
be included to meet any resulting shortfall in water supplies. In effect, some of that is already
happening, as is demonstrated by the lowered water demand projections for the new round of
planning, and more conservation is possible given recent state and local actions. Another
commenter noted that conservation measures introduced by Dallas Water Utility have saved an
estimated 200 billion gallons and reduced “gallons per capita per day” by 22 percent. Dallas
anticipates that approximately 25 percent of its future water needs will be met by conservation
and reuse.
Current efforts made by the City of Dallas and others in Region C to reduce per capita
consumption through conservation measures are having positive results. Conservation
and reuse strategies could account for as much as 30 percent of projected 2060 volumes.
But to assume that Region C will be able to meet its long-term needs with current
supplies and increased conservation is not practical. Other commenters, even those
against development of Marvin Nichols, acknowledge that Region C will need additional
water supplies in the future.
Several commenters noted that Region C (the Metroplex) has 126 billion gallons in reserve in its
plan. There is no need for Marvin Nichols with such excess capacity already available. Another
commenter quoted the figure as a surplus of 700,000 acre feet available.
The Region C Plan states that the reserve is reasonable to provide for difficulties in
developing strategies in a timely manner, the occurrence of droughts worse than the
drought of record, greater than expected growth, and supply for needs beyond this
planning horizon. Presumably, that figure will be adjusted as strategies are developed
and contingencies are faced. It is important to note that the surplus is calculated on the
basis of the entire region. Removing Marvin Nichols as a strategy affects only certain
water user groups and water providers. There would not be a one-for-one tradeoff
between removing Marvin Nichols and adjusting the amount of surplus.
SOCIAL ISSUES
The majority of commenters expressed concern that development of Marvin Nichols as projected
will destroy homesteads, cemeteries, Native American burial grounds, other historic sites in the
area and vital habitat. Another commenter suggested that, given the proposed location of the
reservoir, it is not likely that even one residence will be disturbed.
Until a final proposal for the reservoir is before the permitting agencies, the extent of its
footprint is difficult to assess. With regard to cemeteries and historic sites, other agencies
will oversee assessment of any sites and removal to other locations.
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ENVIRONMENTAL ISSUES
A commenter suggested that mitigation would require an area the size of Titus County. The
question was asked, “Where do we find that much available land?” Other commenters noted that
the location of the reservoir and of likely mitigation land put the entire burden on the shoulders
of Region D. Even commenters who were not opposed to development of the reservoir expressed
concern regarding mitigation, suggesting that the area required for mitigation should be reduced
to the least amount possible.
Several figures were suggested for the amount of land that would be needed for
mitigation, which suggests that the amount required is not known and will not be known
until the issue is reviewed by the agencies that determine the amount of mitigation
needed.
OTHER COMMENTS
One commenter observed that the footprint of the proposed reservoir lies over the Mexia-Talco
Fault and the Luann Salt—unstable conditions for the development of a large reservoir.
The Luann Salt is a formation that underlies much of eastern and southern Texas; it is
deep below the surface and below the East Texas aquifers. The Mexia-Talco Fault is an
inactive fault line that runs through the area. It is not possible at this time to tell what, if
any, impacts these geologic formations may have on the viability of the development of
Marvin Nichols Reservoir. This issue will be fully examined when an Environmental
Impact Statement is prepared for the Clean Water Act Section 404 permit process with
the U.S. Corps of Engineers. No changes in the recommendations will be made based on
this comment.
One commenter wanted to know how an acceptable fair market value is determined when there
is no willing seller. Another commenter suggested that land owners be compensated for any land
acquired for the development of the reservoir in accordance with the Uniform Standards of
Professional Appraisal Practice.
A number of tools are available for determining property values. The process for land
acquisition is set out in detail in statute.4 No changes in the recommendations will be
made based on these comments.
The need for Region C is in the future. The impact on Region D is immediate, not speculative.
The Region C Plan shows that Marvin Nichols is a strategy for future needs. But the
comments received do not show how the impact on Region D is immediate. The impacts
are not speculative. But people and businesses will have an opportunity to make
adjustments, develop new options, and prepare.

4

See Tex. Prop. Code Ch. 21.
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A commenter suggested that the proposed reservoir may not rank high on several criteria in the
new regional prioritization process, especially as certain factors in flux are likely to impact its
ranking in a negative way. The commenter also observed that, even if continued in the Region C
water plan, any effort to actually build the reservoir is going to involve a lengthy, protracted, and
expensive permitting process that has no guarantee of success.
Until the SWIFT rules are adopted, any assumptions regarding how prioritization will be
applied and its impacts assessed are premature. Many of the projects in the regional
water plans will involve lengthy processes to move from planning through design to
implementation. Lack of certainty at this stage is not a reason to remove an otherwise
feasible alternative from a regional plan. No changes in the recommendations will be
made based on this comment.
A commenter recommended that the TWDB clarify the last sentence in the first paragraph under
“Summary” to make clear that the TWDB may only waive the consistency requirement for
financing projects not necessarily identified in the SWP only when the financial assistance will
not be from the WIF, SWIFT, or SWIRFT.
The Executive Administrator agrees with this comment because of the need for clarity in
stating the relationship between the statutory requirements related to the State and
regional water plans and the funding programs managed by the TWDB.
A commenter expressed concern that Region D is restricted from access to WIF, SWIFT, and
SWIRFT fund due to the conflict, as the Region D 2011 Water Plan has been adopted and
approved and was not in part of the District Court order.
There may be a question as to whether the courts remanded both regional plans to the
Board for further action. However, granting that the approval of Region D’s plan may
not have been reversed, there is no uncertainty that the Court of Appeals saw resolution
of the conflict as involving both regions. 5 Under Tex. Water Code § 16.053(h)(6), on
resolution of the conflict, the involved regional water planning groups shall prepare
revisions to their respective plans; consider all public and board comments; prepare,
revise, and adopt their respective plans; and submit their plans to the Board for approval
and inclusion in the state water plan. The Executive Administrator makes these
recommendations in accordance with those statutory instructions. For the reasons
discussed above, both plans must reflect the Board’s resolution of the conflict in order to
be approved and included in the State Water Plan. Approval will determine whether
projects in a region are eligible for funding from TWDB programs under the applicable
statutes or that may require a waiver.

5

See, e.g., Ward Timber, 411 S.W.3d at 574 (“By complying with Section 16.053(h)(6) and facilitating coordination
between the two regions to resolve the major conflict in the two plans, the Board will be carrying out the purpose of
the state water plan.”); and at 575 (“The Region D planning group in its Region D plan made a preliminary case that
there is a substantial interregional conflict with Region C’s plan, and that should be sufficient for the Board to
require the two regional planning groups to attempt to resolve that conflict.”)
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One commenter suggested that the TWDB take direction from the Texas Constitution, Section
49-d by encouraging optimum development of the limited number of feasible sites available for
the construction of dams and reservoirs.
The Executive Administrator agrees with the comment and notes, further, that the
Legislature provided funds to encourage optimum regional development of projects
including the design, acquisition, lease, construction, and development of reservoirs. 6
Another commenter urged that state water is a state resource, and asked that the TWDB not
remove a vitally important strategy at this early stage of the process.
The Executive Administrator agrees with this comment. One of the purposes of the
planning process is to provide an opportunity for regions of the state to explore options,
strategies, for the development of the State’s waters, “which waters are held in trust for
the use and benefit of the public.” 7 From those options, the regions determine which are
most appropriate for development at a given time.
One commenter stated that resolution of the conflict is urgently needed so that the regions can
move on with planning and consideration of all options.
The Executive Administrator agrees with this comment. Some commenters have asked for
more time to negotiate further. As noted above, attempts to reach a negotiated agreement
between the regions have failed on more than one occasion. The Plaintiffs in Ward
Timber asked the courts to instruct the Board to resolve the conflict they identified. The
courts did that. This recommendation to the Board is in response to the Court’s order.
A commenter recommended that the Executive Administrator clarify the last sentence in the first
paragraph under “Summary” to make clear that the TWDB may only waive the consistency
requirement for financing projects not necessarily identified in the SWP only when the financial
assistance will not be from the WIF, SWIFT, or SWIRFT, such as:
“With the exception of the Water Infrastructure Fund (WIF), the State Implementation
Fund for Texas (SWIFT), and the State Water Implementation Revenue Fund for Texas
(SWIRFT), which require that a project be in the State Water Plan, the TWDB may
provide financial assistance if a water project is consistent with the Plan, not necessarily
in the Plan. The TWDB may waive the requirement for consistency with the State Water
Plan if a financial assistance application is for financing under a TWDB program other
than the WIF, SWIFT, or SWIRFT, and the TWDB determines that conditions warrant
the waiver.”
The Executive Administrator agrees with the commenter that this point needs to be made
clear. The language in the Summary section of the recommendation has been revised with
this in mind.
6
7

Tex. Water Code § 16.131.
TEX. CONST. art. III, § 49-d(a).
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I.

The Texas Water Development Board should resolve any conflict regarding the
proposcd Marvin Nichols Resenoir water supply stratery hy supporting Region C's
position on the project,
The Texas Water Development Board has broad discretion in resoiving interregional

conflicts that cannot be resolved by the pertinent regions.t The mediation between the Region C

and Region D Regional Water Planning Groupsz regarding the proposed Marvin Nichols
Reservoir project ("Marvin Nichols") was unsuccessful. The Board must now resolve the

conflict.' Muy the Board resolve the conflict by supporting Region C's position on the Marvin
Nichols Reservoir project?

It unquestionably may, and it should.

II.

'Water Development Board to
The law and sound puhlic policy direct the Texas
support the position of Region C regarding the proposed Marvin Nichols Reseruoir
water supply stratery,
The standard by which the Board must resolve the conflict is one of reasonableness.a

Region C's recommendation of Marvin Nichols as a water supply strategy is consistent with all
applicable statutory and administrative criteria for regional water planning. Conversely, Region

D's position that Marvin Nichols should be excluded from the 201I Region C Regional Water
Plan (and, therefore, the 2012 State Water Plan) is inconsistent with the applicable statutory and

administrative criteria for regional water planning. As discussed in greater detail below, the only
reasonable way the Board can resolve this sonflict is to support Region Cos position on Marvin

l
t
3
a

Tex. WRrnR Cops $ 16.053(hX6).
The Region C and D Regional Water Planning Groups, Regional Water Planning Areas, and Regional Water
Plans will be interchangeably referred to herein as "Region C" and "Region D", respectively.
Tsx. WnreRCops $ 16,053(hX6).
See Gilder v. Meno,926 S.W.zd 357, 365 (Tex. App.-Austin 1996, writ denied).

Nichols. Adopting Region D's recommendation would simply be uffeasonable, if not arbitrary,
capricious, or unlawful.s

A.

Mar"vin Nichols is an indispensable component of the Region C Regional Water Plan
because there are no reasonable alternatives to such a large potential source of
supply,
The Marvin Nichols Reservoir project is not a new concept.6 The proposed reservoir has

been reconrmended

in some form or another in every State water plan since 1968.7 Even as

recently as 2001, both Region C and Region D agreed that Marvin Nichols should be constructed
to meet the growing water demands of the North Texas region,s

The reason is straightforward,

It is hardly a secret-and not subject to any reasonable

debate-that Marvin Nichols accounts for approximately 28 percent of the additional water
supply that must be developed to bridge Region C's projected 50-year supply-demand gap.e

With an anticipated annual firm yield for Region C of approximately 489,840 acre feet, the
Marvin Nichols Reservoir project is unrivaled in scale of reliable yield.l0 As the

20ll

Region C

Regional Water Plan ("Region C plan") demonstrates, the Region C stakeholders have been
unable to find any meaningful comparison in their efforts to identify a reasonable alternative to
the Marvin Nichols Reservoir project.

In response to critics that suggest Region C should consider more conservation, water
reuse, and expansion of existing supplies to address its projected water.supply deficit, the 201I

s
u
'
8
e
r0

See G.E. American Commc'nv, Galveston Cent. Appraisal Dist.,979 S.W.zd 761, 765 (Tex.

App.-Houston

ll4th Dist.l 1998, no pet. h.).
See Texas Water Development Board, The State Water Plan, November 1968, at 53.
Hearts BtuffGame Ranch, Inc. v. State,38l S.W.3d 468, 474 (Tex.20l2).

Executive Adminisfiator's Recommendation Memorandum to the Board Members, May 19,2014, at2.
Tsx. WnrrR DEv. 8n.,2012 Wersn Fon Trxes (2012),
at 46; 201I Rnctolt C WarER
http://www.twdb.state.tx.us/publications/state*water3lan/2012/2012_SWP.pdf,
PLAII, Vol. l, at 47-48 [hereinafter 20]2 State Water Plan).
FRnsse RNn NrcHoLS, INC., ET AL., 201 I REcIoN C WerpR Pus (201 1),
Vol. 1, at 4D.8
https://www.twdb.state.fx.us/waterplanningirwp/plans/201l/C/Region_C-*201I_RWPVl.pdf
Water
PlanJ.
201
I
Region
C
[hereinafter

Region C Regional Water Plan includes the development of more municipal supplies through
conservation and reuse than any other regional water plan in Texas.ll Simply stated, the Marvin

Nichols Reservoir project is a critical component of Region C's plan for the future.12
Conversely, Region D has no anticipated water supply deficit to overcome. In fact, the
Region D stakeholders all seem to agree that the volume of their existing supplies

will

exceed

their anticipated demands for the next 50 years.l3 Irrdeed, Region D does not complain that it
needs the water supplies
demands. Nor does

to be provided by Marvin Nichols Reservoir to satis$r any unmet

it complain that the development of Marvin Nichols Reservoir will somehow

undercut the existing supplies in that region.

The importance of the Marvin Nichols Reservoir to the economy of North Texas is truly
indisputable.la The North Texas economy is, in turn, vitally important to Texas and the national
economy as a whole.tt Dalla*-Fort Worth is the fourth largest metropolitan area in the nation.l6
The population of the North Texas region has grown by 2.7 percent annually, on average, from
1940 to 2008, and

it is still growing rapidly.tt

One example of Region Cos robust economy is the

recent decision of the North American subsidiary of Toyota, the largest automaker in the world,

to move its corporate headquarters, ffid approximately 4,000 employees, to North Texas within

rr

See 201 I Region C lfiater Plan, supra note 10, at ES.7-8. A graph illustrating relative total current and planned
reuse among all regions is attached.
See 2012 State Water Plan, supranote 9, at47-48.

12
13 Id. at si.
14 201 I Region C Water Plan, suprs note 10, at ES.7.
15 Consider that the Dallas/Fort Worth metropolitan area has the largest

concentration of corporate headquarters in
the United States. Steve Brown, Vacant Plano building to become data center, Dallas Morning News, May 17,
201 1, http://www.dallasnews.com/business/commercial-real-estate/201 105 l7-vacant-plano-building-to-

l6
t7

become-data-center. ece.
?nop Metropolitan Areas, http://www.ntc-dfu.org/northtexas/poplargestmetro.html
(last visited June 10, 2014).
201I Region C Water Plan, supro note 10, at l.l.

NonrH TEXAS Conanalsslott,

the next two years.t8 Failure to meet water supply demands from entities like Toyota and their
employees would potentially result in denials of service from water suppliers, which would chill
economic growth throughout Region Co and possibly throughout all of Texas.

If

Region C does not develop sufficient additional water supply to meet its anticipated

water demands,

it

stands

to suffer a devastating $64 billion annual impact to its ecottomy.te

Marvin Nichols represents over a quarter of the water needed by Region C to address the
projected shortfall in water supplies during the S0-year planning period.zO This enonnous volume

of water cannot be replaced in any reasonably efficient way.

B.

The Board may resolve the conflict with Region Il by supporting Region C's
position on Marvin Nichols because the Legislature has granted the Board broad
discretion to do so,
Chapter 16 of the Texas Water Code directs the Board to "prepare, develop, formulate,

and adopt a comprehensive state water plan that incorporates the regional water plans" every five

y"atr.zt Further,

"The state water plan shall provide for the orderly development,
management, and conservation of water resources and preparation
for and response to drought conditions, in order that sufficient
water will be available at a reasonable cost to ensure public health,
safety, and welfare; further economic development; and protect
the agricultural and nafural resources of the entire state.""
State water planning begins at the regional planning group level, ensuring that the process is
shaped to a large degree by the economic interests prevailing in the designated regional planning
areas. Consequently, the State Water Plan is largely a sompilation

18

of the 16 regional water plan

Steve Brown, Toyota's Plano move to bring 4,000 jobsfrom California, New York, Kentuclry, Dallas Morning
News, April 28,2014, http://www.dallasnews.com/business/business-headlines/20140428-toyota-s-planomove-to-bring-4000-j obs-from-california-new-york-kentucky. ece.
201I Region C Water Plan, supranote l0 at ES.7.
70 201 2 State Water Plan, supra note 9, at 47 -48.
Trx. WarpR Cone g 16.051(a).
2z Id.

re
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recommendations. The criteria by which regional water plans are to be developed are also
outlined in Chapter 16.23 The Board is charged with approving a Regional Water Plan, but, only
after determining that I ) all interregional conflicts involving a regional water planning area have

been resolved, 2) the plan includes appropriate water conservation and drought contingency
provisions, and 3) the plan is consistent with long-term protection of the stateos water resources,
agricultural resources, and natural resources as embodied in guidance principles adopted by the
Board.za Where an interregional conflict existso "the board shall facilitate coordination between

the involved regions to resolve the conflict.

If

conflict remains, the board shall resolve the

conflict."25

After initially recommending the Marvin Nichols Reservoir project in its 2001 Regional
Water Plarr, Region D later changed that plan to reflect a newfound opposition to the project.26
That opposition persists to date31

As observed by the Executive Administrator in his recommendation memorrrldum, the
conflict falls outside of the Board's current definition of a conflict. The Eastland Court of
Appeals has determined that an interregional conflict exists, nevertheless,zs It must be resolved
pursuant to Tex. Water Code

$ 16.053. The Texas Legislature has granted the Board broad

discretion in resolving interregional conflicts when a coordinated resolution cannot be achieved.

"If

an interregional conflict exists, the board shall facilitate coordination between the involved

23 1d l6.os3(e).
24 1d $ 16.053(hX7).
?s Id $g 16.0s3(hx6).
26 Executive Administrator's Recommendation Memorandum to the Board Members, May 19,2014, at}.
27 BucueR Wu-r,rs & Rerlmp ConpoRnuoN, ET et., REcrorlRt WerER Pmu PRepnRrn Fon Rrarou D NonrH

28

Easr rnxe6 Rrcrouar WereR Plauqruo Gnoup (2010),
htps://www.fwdb.state.tx.us/waterplanning/rwp/plans/201llDlRegion_D 201I_RWPVl.pdf Vol.
36 [hereinafter 20J,I Region D Water Plan].
Ward Timber,4l I S.W.3d at 575.

-

l, at 8-33, 8-

regions to resolve the conflict.

If conflict

remains, the board shatt resolve the conJlict."Ze This

provision cannot be read as anything other than an investiture in the Board of full discretion in
resolving interregional confl icts
The Executive Administrator identified three alternative options for resolution:

l)

Reduce the proposed footprint of Marvin Nichols;

2) Remove Marvin Nichols from the Region C plan for the current planning cycle; and
3) Retain Marvin Nichols as a recofirmended strategy, instruct Region C to revise its
plan to acknowledge the steps taken to resolve the conflict, and direct Region D to
remove references to the conflict from the Region D Regional Water Plan.

The Executive Administrator rejected option one. Region C agrees with the Executive
Administrator's position here. The first option simply would not resolve the conflict. Region D is

particularly concerned with the alleged loss of agricultural resources consumed by the footprint

of the reservoir and potential related mitigation areas. Assuming such losses would occur,

a

smaller reservoir would still consume those resources, while serving only to create a greater

deficit in Region C planning. Meanwhile, the Region C plan would be undermined because its
projected demands would not be satisfied.

The Executive Administrator also rejected option two, Region C agrees with

the

Executive Administratoros position here. The second option is simply not reasonable because

efforts to replace Marvin Nichols in the Region C plan would be extraordinarily costly both
economically and environmentally.

The Marvin Nichols Reservoir project is obviously not the only water supply strategy
identified or recorlmended in the Region C plan. The plan identifies a number of strategies for
the development of new large supplies to meet projected demands of numerous water suppliers
and users in North Texas. The Executive Administrator's recommendation names a few of those

2e

Tnx. Wersn Cone $ 16.053(h)(6) (emphasis added).

supplies: George Parkhouse Reservoirs

I

and

II, Toledo Bend Reservoir, and increasing

the

conservation level of Wright Patman Lake. However, none of the strategies identified in the
Region C plan, including those mentioned by the Executive Administrator, could serve to replace

Marvin Nichols. For starters, the Toledo Bend and Wright Patman projects are already
recorlmended strategies for new water development
projects would capture water already allocated

in Region

C.30

The George Parkhouse

to other recommended

strategies, including

Marvin Nichols Reservoir,3r but would yield less than half the amount of supply for Region C

than would Marvin Nichols.32 Similarly, obtaining water from Lake Texoma is already a
recommended supply33 and, as such, cannot substitute for Marvin Nichols. While additional
water could be obtained from Lake Texoma in the future, reallocating the currently unused water

in that reservoir would literally take an act of Congre*s.'o Region C simply cannot plan on such
an uncertain supply.

Under the second option, rather than constructing one reservoir, Region C would be
forced to recommend construction or expansion of a series of reservoirs and other infrastructure

that would be considerably more expensive and would be more environmentally costly than the
currsnt proposal. That environmental toll is rmnecessary because of Marvin Nichols. It would be
unreasonable

to shift the environmental impact of Marvin Nichols to one of greater scale at

greater expense. The costliness of alternatives in comparison with Marvin Nichols makes them

impractical

if not unfeasible. The Region C plan includes every feasible water

supply strategy

available to meet the needs of the region. Stated simply, without Marvin Nichols, the Region C
plan would not be nearly as good of a plan.

30

3r

Region C Water Plan, supra note l0 at 4D.7-.10.

Id. at4D.l5
32 Id. at4D.5-.6.

33 Id. at 4D.12.
34 Id. at4D.5.

The Executive Administrator recommends the third option. Region C agrees with the
Executive Administrator's position here. Retaining Marvin Nichols Reservoir as a recommended
strategy for Region C is the only feasible way to resolve the conflict in a manner that provides

sufficient water to ensure public health, safety, and welfare concerns in Regiotr C, furthers
economic development

in both Regions C and D, and protects the agricultural and natural

resources of the entire state.35

The Eastland Court of Appeals emphasized that the Board, in resolving the interregional

conflict, should act in the manner that is most consistent with protecting the state's agricultural
and natural resources.36 The Court also recognized that the Legislature intended for the Board to

balance water planning strategies

with impacts on agricultural,

economico and natural

resources.tt The conflict between Regions C and D presents the Board with an opportunity to do

precisely that-balance water supply needs, economic interests, agricultural resources, and
natural resources. While Marvin Nichols

will doubtlessly impact some

amount of agricultural

and natural resources-as any new reservoir would, the vast majority of agricultural and natural
resources in Region D

will not be affected by the project. Conversely, the elimination of Marvin

Nichols as a water supply strategy would severely impact the economy of the entire Region C
planning area and the state.

The Executive Administrator's recourmendation memorandum suggests that Marvin
Nichols could be treated as an alternative strategy pending an accelerated evaluation of
developing other water supply strategies, including Wright Patman Reservoir, Toledo Bend
Reservoir, and George Parkhouse Reservoir. Those strategies are only included as alternatives in

the Region C plan because they are considerably more costly both economically
35 See TEx. WerrR Cous 16.05 I (a).
36 Ward Timber.4l I S.W.3$d at 575.
37 Id. at 570.

and

environmentally than Manlin Nichols. Again, shifting the economic and environmental tolls

of

Marvin Nichols to projects that would result in greater economic and environmental cost for the
same amount

of water is simply unreasonable. The Region C plan already identifies

feasible water supply strategy

it

anticipates

will be available to meet expected

every

demands.

Additionally, removing Marvin Nichols from the 2012 State Water Plan, or even converting it to
an alternative strategy, would likely pennanently undermine the project because

it could become

eligible for federal mitigation bank permitting.'* W*re that to happen, Marvin Nichols could
succumb to the same fate as the Lake Fastrill and Waters

Bluff Reservoir projects.3e

The Executive Administrator also recommends that the Board instruct Region
accelerate consideration

of

alternative strategies

to

Cto

meet needs where uncertainties exist

regarding current strategies. So long as Marvin Nichols remains part of the Region C and State
Water Plans, no uncertainties exist. The purpose of the regional planning process is to assure
adequate water supplies for a region through the drought of record. Region C has done that.

Moreover, Region C has identif,red potential alternative strategies to ensure that water remain

available even

if a drought were to persist to a point worse than the drought of record.

Neverthelesso the

five year regional planning cycle continues to require Region C to sonduct

a

near constant process of evaluating the feasibility of every reasonable alternative supply strategy.

The regional water planning process is not the legally proper venue for challenging
Marvin Nichols because the Legislature has delegated that responsibility exclusively

C.

totheTexasCommissiononBnvironmenta|Quality.
The Board is the state agency responsible for water planning and administering water
financing in the

38
39

40

state.aO

The Board does not regulate water use. As such, the Board is not charged

Hearts Blrrff,38l S.W.3dat475.
SeeSabineRiverAuth. v. U.S. Dep'tofthelnterior,gsl F.zd 669,673 (sthCir. 1992); seeCityof Dallas.v.
Hall,562 F.3d 712,716 (5th Cir. 2009).
TEx. WnrsR Coup $ 6.01 l.
See

l0

with determining the technical merits of any particular water supply project, Rather, the Board is
charged by the Legislature with establishing guidance principles for the development of the
regional water plans and with reviewing the plans to determine whether they comply with the
requirements of Tex. Water Code $ 16.053(*),ot If the Board finds that a regional water plan was
developed in accordance with the statutory requirements and administrative guidance principles,
then it incorporates the recommended strategies into the state water plan making those strategies

eligible for funding assistance.az
Region D's opposition to Marvin Nichols amounts to nothing more than a protest of the
merits of Marvin Nichols. The Board is not an adjudicative agency that may hear disputes over
proposed water supply projects. The Legislature expressly and exclusively vested the Texas
Commission on Environmental Quality with jurisdiction to consider such disputes.a3 An entity
proposing the construction of a recommended water supply project must seek a permit from the

TCEQ ffid,

if

authorized

by TCEQ, may begin construction without the Board's

further

involvement or approval.44 A challenge to the merits of a particular water supply project is

a

wholly separate procedure from regional and state water planning.

The Legislature crafted a set of criteria by which each regional water plan shall be
developed.as The Legislature directed that each plan:
I

)

be consistent with guidance principles adopted by the Board;

2) provide information based on data provided by the Board;
3) be consistent with desired future conditions for groundwater;
4l
42
43

44
45

/d. $ 16.051(a), (d).

l6.0sl(a), 16.0s3(hx7).
Subaru of America, Inc. v. David McDavid Nissan, Inc.,84 S,W.3d 212,221 (Tex. 2002) (explaining that
exclusive jurisdiction rests with an administrative agency when a pervasive regulatory scheme, such as water
rights permitting, indicates that the Legislature intended that scheme to be the exclusive means of remedying a
problem); Tsx. WerpR ConE $$ 5.013(a)(l), I1.121-.134,
,See Tnx. WersR Conn $$ I Ll2l-.134.
See td. $ 16.053(e).
1d. $$
See

4) identifr

a) each source of supply in the planning area, b) factors specific to each
source of supply related to drought response, c) actions to be taken as part of the
response, ffid d) existing major water infrastructure facilities to be used during water
shortage;

5)
6)

have specific provisions for water management strategies dr.ring drought;

include but not be limited to consideration of a) any existing water or drought
planning efforts, b) approved groundwater conservation district management plans, c)
all potentially feasible water management strategies for the region, d) protection of
existing water rights in the region, e) regional management of water supplies, f)
provision for environmental needs, g) provisions for interbasin transfers, h) voluntary
water transfer within the region, and i) emergency transfer of water;

7) identiff

stream segments
construction of reservoirs;

of unique ecological

value and unique value for the

8) assess the impact of the plan on ecologically unique stream segments;
9) describe the impact of proposed projects on water quality; and
l0) include information on a) projected water use and conservation, and b)

the

implementation of state and regional water plan projects.a6

The Legislature did not include opposition to otherwise feasible strategies for other regions
among these criteria. Similarly, the Board has adopted 28 guidance principles for state and
regional water planning.

It developed

the principles subject to an explicit instruction from the

Legislature.4t Like the Legislature's directives for regional water plans, the Board's guidance
principles do not include voicing opposition to feasible water supply strategies in other regional
water plans.a8
The stafutory construction rule of ejusdem generis dictates that lists in a stafute refer only

to persons or things of the same kind or

class.ae

This includes lists that begin with the term

"including but not limited to . . .rr50 Here, even though the Legislature used the term "not limited

to" when outlining the items which must be considered by regional water planning groups during

46
47
4E

4e
50

/d. $ r6.oi3(e).
Id. $$ 16.05r(d), .os3(e).

3l Tex. Admin. Code $ 35S.3; see also id. g 357.20 (adopting state water planning guidance principles for
regional water planning).
Ciry of Houston v. Cook,596 S.W.2 d298,299.

See

Id.

t2

the planning process, the provision should not be read to include items that are dissimilar from
those included.st

All of the items listed by the Legislature to be considered

and included in the

regional water planning process concern evaluation of feasible water supply projects for the
relevant regional water planning &rea,not contravention of particular strategies recommended by

other regional water planning groups. Excluding Marvin,Nichols from the 201 1 Region C plan
and the 2012 State Water Plan would require an interpretation that the Legislature intended that

regional water plans include protests to another region's feasible water supply strategies. For the
reasons noted above, such an interpretation is not

in keeping with the spirit of Section 16.053,

and would be unreasonable.s2

Indeed, under that interpretation, the Board would then have to determine that Region C

altogether failed to adhere to the requirements of Section 16.053(e) and the Board's guidance
principles in orderto exclude MarvinNichols from the 2012 State Water Plan. However, Region

C has clearly adhered to the statutory requirements and administrative guidelines. The only
reasonable action the Board may take is to support Region C's recommendation

of including

MarvinNichols as a strategy inthe 2011 Region C plan andthe 2012 State WaterPlan.
Supporters of Region D's position have insisted that their purpose is merelyooto have the

Board resolve conflicts with a goal of a more complete and balanced water plan."t'But Region

D takes the position that no reservoirs

should be built because they are inconsistent with

protection of agricultural, environmental, ffid natural resources.so The Region D Regional Water

Planstatesthat"RegionDhasidentifiedotherareas...whereadditional

...reservoirscouldbe

developed...toprovidewaterforotherregions....o'Unfortunately,theRegionDRegional

5r

' See id.
See id.
53 lVard Timber,4l I S.W.3d at 560 (emphasis added).
54 201 I Region D Water PIan, supra note 27 , at 8-33.
s2
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Water Plan disregards the reality that Region C has already considered every feasible strategy.

Instead, Region

D

advocates that reservoirs should only be

a last resort after any other

conceivable strategy is pursued. But that belies Region D's ultimate recommendation "that no
reservoir sites in the North East Texas Region be designated as unique reservoir siteso' because
'opursuin

g any new reservoir in the Sulphur River Basin as a water management strategy or an

alternative strategy should be viewed as directly inconsistent with the protection of natural
resources within the region . . , .rr55 Such a position does not result in balance, Instead, such a

position represents a wholesale rejection

of otherwise feasible strategies considering, in

a

vacuum, only a few of the criteria required by the Legislature and the Board for regional water

planning. The Board cannot reasonably accept Region D's position because doing so is not
provided for by law and is not in keeping with the criteria required for regional and state water
planning

III.

This proceeding is not an adjudication of rights that requires the Board to develop
an evidentiary record.
The historical litigiousness of some within Region D should caution the Board to be

mindful of the likely standard of review on appeal of a decision in this matter. Judicial review of

the Board's resolution of an interregional conflict
"substantial evidence

will likely be governed by the so-called

de novo" standard.56 That is, the reviewing court may conduct

an

evidentiary hearing on the limited issue of whether the facts, as they existed at the time of the
agency's decisiono reasonably lead to the decision ultimately reached by the agency.s7

{5
56

57

rd.

Gilder,926 S.W.2 d at367; Ronald L. Beal, Texas Administrative Practice and Procedure $ 13.6, at 13-39
(200e).
Board of Trustees of Big Spring Fireman's Relief & Retirement Fund v. Firemen's Pension Comm 'r, 808
S.W.zd 608, 612 (Tex. App.-Austin 1991, no writ).

t4

A

substantial evidence de novo standard does not require the Board

to develop an

evidentiary record supporting its decision.ss The reviewing court, instead, serves as a fact-finder
on the narrow issue described above. The court owes the same deference to the Board as

it would

if it were bound by the more traditional substantial

evidence standard of review.se Specifically,

the court may only ovemrle the Board's decision

if it is found to be arbitrary, capricious, or

unlawful, based on the facts as they exist at the time of the decision.60 Similtrly, the court may
not simply substitute its judgment for that of the Board.6l The Board, however, need not build an
administrative record.62

If the court finds that the Board's decision was reasonable considering

all relevant facts, then it must uphold the Board's decision.63

IV.

There is only one reasonable way to resolve this conflict.
Opponents

of Manrin Nichols

seek ooonly the opportunity for the Region

D water

planning group to negotiate with the Region C water planning group, under the guidance of the
Board, to see if there is a more acceptable alternative to Region D than the Marvin Nichols
Reservoir."64 The purpose of their lawsuit against the Board was "only to require the Board to

follow the procedures in Section 16.053(hx6)."6t They recognize'othat negotiations may fail and
that the Board may resolve the conflict in favor of Region C."66 Seemingly, the Region D

plaintiffs have now received all they purported to seek with respect to Region C's reliance on
Marvin Nichols in the 201 I Region C Regional Water

58 See Gilder,926
5e Id. ati7l.
60 Id.

6r

S.W.zd at 365.

G.E. American,979 S.W.2d at765.

62 See Gilder,926 S.W.2d at 365.
63 See id. at 365-366;
64 Ward Timber,4l I S.W.3d at 559-60.
65 Id, at 560.
66 Id. at s62.

67

See

id. at 554.
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Negotiations

to resolve this conflict have been unsuccessful. The Board now must

reasonably resolve the conflict. For the reasons cited aboveo the only reasonable resolution is for

the Board to support Region C's reconrmendation that Marvin Nichols be included in the 201I
Region C Regional Water Plan and the 2012 State Water Plan. Any other action would not be in

keeping with the criteria

for state and regional water planning and would be contrary

to

applicable law. Region C respectfully recommends that the Board retain the Marvin Nichols
Reservoir project in the 2011 Region C Regional Water Plan and the

take

all other actions

deemed necessary

llll.State

Water Plan, and

by the Board to further and finally resolve

interregional confl ict.
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Region D appears to confuse the roles assigned by the Legislature to the Board and
the TCEQ in the development of water supply projects.

II.

Region D’s rephrasing of Section 16.051 of the Texas Water Code strips the statute
of its plain meaning as written by the Legislature in an attempt to rewrite the law
that the Board is charged with administering.

III.

Region D improperly requests the Board to undertake a review process that is
outside the scope of the matter presently before the Board.

I.

Region D appears to confuse the roles assigned by the Legislature to the Board and
the TCEQ in the development of water supply projects.
The Texas Water Development Board is the state agency responsible for water planning

and administering water financing in the state.1 It is a planning agency. The purpose of the
statutory authority the Board was entrusted by the Legislature to administer is to ensure adequate
water supply to meet the demands of the citizenry of the State of Texas. In contrast, the TCEQ is
the agency responsible for implementing laws relating to conservation of natural resources and
protection of the environment.2 Challenges to individual water supply projects that utilize surface
water, or might potentially impact environmental resources, are properly brought before the
TCEQ as part of the permitting process for those projects.
The Board is not legislatively equipped to consider granting the relief that Region D
seeks. The Board is not an adjudicative agency designed to hear disputes over technical issues
concerning water supply projects. Rather, the Board is a planning agency that reviews and
approves water plans in a bottom-up approach, wherein water strategies are designed through an
intensive localized process. Through that process, the Legislature placed the task of evaluating
the detailed, technical, and complicated issues related to water supply planning in the hands of
regional water planning groups (RWPG) composed of widely varied and specialized interests
within each region.3 If a regional water plan fails to meet the requirements of Chapter 16, the
remedy is for the Board to submit comments to the RWPG prior to the RWPG’s final approval of
its plan.4

1
2
3
4

Tex. Water Code Ann. § 6.011 (West 2008).
Id. § 5.012.
Id. § 16.053(c).
Id. § 16.053(h)(4),

2

The Legislature tasked the Board with reviewing regional water plans to assure the plans
adhere to applicable requirements in Chapter 16.5 But the Legislature did not authorize the Board
to second-guess the recommendations of the specialized regional water planning groups
concerning the need for specific water supply strategies in meeting projected demands during the
planning period. Nor did the Legislature grant to the Board any authority to substitute its
judgment on a recommended water supply strategy for that of a RWPG.
On the other hand, the Legislature has vested the TCEQ with authority to hear disputes
over projects to develop surface water.6 The TCEQ may call and hold hearings, receive evidence
at hearings, issue subpoenas to compel the attendance of witnesses and the production of papers
and documents, and make findings of fact.7 While an entity proposing to build a water supply
reservoir is free to finance and construct the project without any involvement from the Board,
construction of a water supply reservoir project cannot begin until the TCEQ has expressly
approved the project through issuance of a water rights permit.8 Part of that permitting process
includes an opportunity for persons affected by the proposed project to request a public hearing.9
Upon request of any affected person, the TCEQ must hold a public hearing wherein expert
evidence may be presented to challenge the technical merits of the project.10 The Legislature
allows the TCEQ to refer the public hearings to a specialized administrative law judge.11 The
review also includes the involvement of a specialized Public Interest Counsel, who ensures that
the TCEQ’s decision will promote the public interest.12

5
6
7
8
9
10
11
12

Id. 16.053(h)(4).
Tex. Water Code Ann. §§ 5.013(a)(1), 11.121-.134 (West 2008); likewise, the task of vetting groundwater
development projects lies with local groundwater conservation districts. Id. § 36.113.
Id. § 5.102(b).
See id. §§ 11.121-.134.
Id. § 5.556.
Tex. Water Code Ann. § 11.132, .133 (West 2008).
Id. § 5.311.
Id. § 5.271.

3

The Legislature did not vest in the Board any similar public fact-finding authority. 13 The
Legislature exclusively vested authority to publicly vet the merits of specific water supply
projects in the RWPG and not the Board. The RWPG must consider public comments on the
individual regional water plans as part of the regional water planning process.14 The Legislature
did not authorize the Board to solicit, receive, or consider public comment when it reviews
regional water plans.15
The necessary complexities of challenges to the technical merits of a project like Marvin
Nichols Reservoir must be adjudicated in a completely unrelated proceeding from the Board’s
water planning process, and by a separate agency. Region D’s challenges to the technical merits
of the Marvin Nichols Reservoir project are misplaced in this venue.
II.

Region D’s rephrasing of Section 16.051 of the Texas Water Code strips the statute
of its plain meaning as written by the Legislature in an attempt to rewrite the law
that the Board is charged with administering.
Under Section 16.051(a) of the Texas Water Code, the Board must develop a

comprehensive state water plan. That plan is designed to do two things, for one purpose. “The
state water plan shall provide for the orderly development, management, and conservation of
water resources and preparation for and response to drought conditions[.]”16 The statute also
requires that the plan must provide for development of water resources and preparation for
drought “in order that sufficient water will be available at a reasonable cost to ensure public

13

14
15
16

See id. at Chapter 6, Subchapter D (West 2008); Black’s Law Dictionary defines “fact-finding” as “The process
of taking evidence to determine the truth about a disputed point of fact.” BLACK’S LAW DICTIONARY 671 (9th
Ed. 2009) (emphasis added). Further, a “finding of fact” is “A determination by a judge, jury, or administrative
agency of a fact supported by the evidence in the record, usu. presented at the trial or hearing[.] Id. at 708
(emphasis added).
Tex. Water Code Ann. §§ 16.053(h)(5), (h)(6) (West 2008).
See id. § 16.051.
Id. § 16.051(a) (emphasis added).
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health, safety, and welfare; further economic development; and protect the agricultural and
natural resources of the entire state.”
Region D rewrote the law in its brief to the Board. According to Region D, Section
16.051(a) simply reads: “the state water plan shall…..protect the agricultural and natural
resources of the entire state.” With this overly simplistic rephrasing of Section 16.051(a), Region
D has inappropriately changed the meaning of the statute entirely. The Legislature expressly
directed the Board to plan for the development, management, and conservation of water
resources and the preparation for drought in order that water will be available to, among other
things (including ensuring the public health safety and welfare, and furthering economic
development), protect the agricultural and natural resources of the state.17
Section 16.051(a), as written by the Legislature, is essentially an assignment to the Board
with three main components:
1) ensure development of water resources,
2) during extreme precipitation conditions,
3) for certain delineated priorities.
Region D’s rewriting of the statute essentially strips the water development and drought
preparation components out of Section 16.051(a). However, the Legislature did not solely charge
the Board with designing a plan to protect the agricultural and natural resources of the entire
state from some suspected or unspecified threat or harm. Region D argues, under its rewritten
version of Section 16.051(a), that the Board must protect the agricultural and natural resources of
the entire state from the development of water supply strategies. But that is not what Section
16.051(a) requires. The plain language of Section 16.051(a), in its entirety, requires the Board to

17

Id. 16.051(a).

5

provide for water supply development and drought planning in order that water will be available
to protect agricultural and natural resources.
The Legislature’s directive makes sense in light of what it also required the RWPG to do
in Section 16.053(a). Under that section, a RWPG for a particular region must ensure through
water development and drought planning that water will be available to protect the agricultural
and natural resources of that particular region. RWPG are responsible for ensuring that water
supply is sufficient to protect agricultural and natural resources in the individual planning areas.
Meanwhile, the Board is responsible for compiling the regional water plans into a comprehensive
state water plan that, in turn, will ensure the same for the entire state.
The correct reading of Section 16.051(a) is, of course, contrary to Region D’s position in
this matter. Region D must rely on an incorrect and overly-simplified misconstruction of Section
16.051(a) because neither that section, nor any other legislative provision, allows the Board to
remove the Marvin Nichols Reservoir project from the 2012 State Water Plan for the protection
of agricultural, natural, or any other kinds of resources.
III.

Region D improperly requests the Board to undertake a review process that is
outside the scope of the matter presently before the Board.
Region D now challenges the Board to reconsider its decision to approve the 2011

Region C Regional Water Plan under selected statutory and administrative criteria against which
the Board has already evaluated the plan. The Region C plan has endured a multitude of
challenges since the Board’s approval of the plan in 2011. Numerous entities and individuals
opposing the plan have been heard by the Board and the courts. The only error cited by the trial
court was that the Board incorrectly concluded that no interregional conflict existed between

6

Region C and Region D.18 The only relief sought by opponents of the Region C plan was for the
Board to follow the rules requiring it to assist the regions in negotiating a resolution of the
conflict.19 The Executive Administrator facilitated mediation between the RWPG for the purpose
of resolving the conflict.
In its brief to the Board, and for the first time, Region D has challenged the merits of the
2011 Region C Regional Water Plan, most prevalently citing an alleged failure of the Region C
RWPG to quantify potential impacts of the Marvin Nichols Reservoir project on agricultural and
natural resources in the Region D planning area. The Board’s adoption of the 2011 Region C
Regional Water Plan into the 2012 State Water Plan demonstrates that the Board has evaluated
the plan under all of the applicable regulatory requirements in Chapter 16 and the Board’s rules,
and has determined that the plan is satisfactory. The Board incorporated the water supply
strategies recommended by Region C into the 2012 State Water Plan, accordingly.
The trial court declared simply that the Board’s rules regarding interregional conflict
apply to the issues of conflict identified in Region D’s plan, and remanded the matter to the
Board for further proceedings. The Eastland Court of Appeals then observed that the trial court’s
judgment remanded the case to the Board for it to follow the procedures in Section
16.053(h)(6).20 That statute requires the Board to facilitate coordination between the involved
regions and, if the conflict remains, resolve the conflict.21 The Court’s directive, therefore, was
not for the Board to reevaluate Region C’s recommendation concerning the Marvin Nichols
Reservoir project under the technical criteria in the Board’s rules, but to resolve the conflict.

18
19
20
21

Ward Timber, Ltd. v. Texas Water Development Bd., No. D-GN-11-000121 (126th Dist. Ct., Travis County,
Tex. Dec. 5, 2011).
Texas Water Development Bd. v. Ward Timber, Ltd., 411 S.W.3d 554, 569 (Tex. App.―Eastland May 23,
2013, no pet.).
Id. at 560.
Tex. Water Code Ann. § 16.053(h)(6) (West 2008).
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TWDB Interim Order (August 8, 2014)

Region D Response to “Analysis and Quantification of the Impacts of the Marvin
Nichols Reservoir Water Management Strategy on the Agricultural and Natural
Resources of Region D and the State” (December 17, 2014)

TWDB memo related to Region C's Response to Interim Order of August 8, 2014
(December 17, 2014)

TWDB Order
Concerning the Interregional Conflict (January 8, 2015)

Texas Water Development Board

m

AN ORDER

concerning the interregional conflict between the 2011 North Central
Texas Regional Planning Area Regional Water Plan and the 2011 North
East Texas Regional Planning Area Regional Water Plan in accordance
with Texas Water Code § 16.053.

On January 8, 2015, the Texas Water Development Board (Board) considered the

interregional conflict between the 2011 North Central Texas Regional Planning Area (Region C)
Regional Water Plan and the 2011 North East Texas Regional Planning Area (Region D)
Regional Water Plan.

In reaching its decision, the Board considered the following information: the 2011
Regional Water Plans for Regions C and D including all attachments thereto; oral arguments of

the parties made in front of the Board on August 7,2014 and January 8,2015; the May 19, 2014,
recommendation made by the Executive Administrator; the Briefs submitted on June 20, 2014

and Reply Briefs submitted by Regions C and D submitted on July 7, 2014; the analysis and

quantification submitted by Region C on October 29, 2014; Region D's response to that analysis
submitted on December 17, 2014; and the Executive Administrator's Recommendation based on

Region C's analysis and quantification submitted on December 17,2014.
The Board finds that Region C's 2011 Regional Water Plan together with the analysis
and quantification submitted on October 29, 2014, meet the applicable statutory and regulatory
criteria. Further, the Board finds that in accordance with Texas Water Code (TWC) §§ 16.051

and 16.053, the interregional conflict as asserted by Region D is hereby resolved with the
inclusion of the Marvin Nichols Reservoir Project as a recommended water management strategy

in the 2011 Region C Regional Water Plan.
Findings of Fact and Conclusions of Law:

Accordingly, the Board adopts the following

Public Hearing Notice

REGION C WATER PLANNING GROUP
TO:

FROM:
RE:

DATE:

Each mayor of a municipality with a population of 1,000 or more that is located in
whole or in part in the Region C water planning area; each county judge of a
county located in whole or in part in the Region C water planning area; each
special or general law district or river authority with responsibility to manage or
supply water in the Region C water planning area; each retail public utility that
serves any part of the Region C water planning area; or receives water from the
Region C water planning area; and each holder of record of a permit, certified
filing, or certificate of adjudication for the use of surface water the diversion of
which occurs in the Region C water planning area.
Region C Water Planning Group

Public Notice of Public Hearing on Proposed Revisions to the 2011 Region C
Water Plan
January 27, 2015

PUBLIC NOTICE

To All Interested Parties:

Notice is hereby given that the Region C Water Planning Group will convene a public hearing
pursuant to TEX. WATER CODE § 16.053 and as directed by an Order of the Texas Water
Development Board (TWDB) issued on January 8, 2015. A copy of that Order may be found at
https://www.twdb.texas.gov/home/tabs/doc/hot/twdb_order.pdf.
The Public Hearing Will Be Held:

FRIDAY, FEBRUARY 27, 2015
AT 1:00 P.M.
BOB DUNCAN COMMUNITY CENTER
2800 SOUTH CENTER STREET
ARLINGTON, TEXAS 76014
This public hearing is for the purpose of soliciting public comments on proposed revisions to
the 2011 Region C Water Plan that resolve an interregional conflict as described in the foregoing
Order. A copy of the proposed revisions to the 2011 Region C Water Plan may be found at
http://www.regioncwater.org/Documents/Misc/Revision_to_2011_Region_C_Plan.pdf.

Public Notice of the Public Hearing on Proposed Revisions to the 2011 Region C Water Plan
January 27, 2015
Page 2 of 2

Questions relating to the public hearing or requests for additional information should be
referred to J. Kevin Ward, Secretary/Administrator, at (817) 467-4343 or submitted in writing
to the address listed below.
The Region C Water Planning Group will accept written and oral comments at the public
hearing. All written public comments may be submitted to the RCWPG up to and including
thirty (30) days prior to Friday, February 27, 2015, and should be submitted to:
J. KEVIN WARD
RCWPG Secretary/Administrator
c/o Trinity River Authority of Texas
P.O. Box 60
Arlington, Texas 76004

Public Hearing Transcript
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REGION C WATER PLANNING GROUP
PUBLIC HEARING ON PROPOSED REVISIONS
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TO THE 2011 REGION C WATER PLAN
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LOCATION:

20

Bob Duncan Community Center
2800 South Center Street
Arlington, Texas 76014
1:00 p.m.

21
22
23
24
25

MWA REPORTERS
214-363-7471

2

(Meeting began at 1:05 p.m.)

1
2

MR. KEVIN WARD:

Good afternoon.

I am Kevin

3

Ward, Secretary of the Region C Water Planning Group.

4

have heard from Chairman Puckett, and she is in transit

5

and expected to arrive soon.

6

I

As an officer I am able to open and conduct

7

this public hearing.

So, I now officially open the

8

public hearing.

9

taking public comments on proposed revisions to the 2011

This hearing is for the purpose of

10

Region C Regional Water Plan.

11

incorporate documentation of the resolution of the

12

conflict related to Marvin Nichols reservoir by the Texas

13

Water Development Board.

14

The revisions will

As of yet, there are no cards submitted by

15

individuals wanting to make public comment.

16

anyone in attendance that desires to speak at this time?

17

Hearing none, in consideration of the inclement weather

18

and likelihood of travel delays, I will recess the

19

meeting for approximately one hour to allow travelers to

20

get here.

The meeting is now in recess.
(Recess until 2:01 p.m.)

21
22

Is there

MS. JODY PUCKETT:

I'm Jody Puckett.

I am the

23

chair of the Region C Planning Group.

24

reconvening the public hearing regarding revisions to the

25

2011 plan.
MWA REPORTERS
214-363-7471

We are opening or

3

So from that regard, we're looking for people

1
2

to speak.

3

representatives here:

4

Laughlin -- I think that's about it -- and some of our

5

consultations.

6

speak?

9

Jody Puckett, Kevin Ward, Russell

So is there anyone that has signed up to

MALE SPEAKER:

7
8

We have a number of Region -- Region C

Ferris Bueller here?

Bueller?
MS. JODY PUCKETT:

So we don't have any

10

attendees signed up to speak.

11

from our consulting team.

12

Ferris

We do have representatives

So in light of the fact that I believe we've

13

met our public hearing requirement, I'm going to close

14

the public meeting and move our process along for

15

revision to our plan, which is scheduled to be voted on,

16

on March 2nd.

17
18
19

Thank you.

The meeting is adjourned at 2:02 on

Friday, February 27th.

Thank you for coming.

(Meeting adjourned.)
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1

REPORTER'S CERTIFICATION

2
3

I, Jennifer L. Sanders, Certified Shorthand

4

Reporter, certify that the foregoing is a correct

5

transcription from the audio recording of the proceedings

6

in the matter discussed made to the best of my abilities

7

due to the quality of the audio recording.

8
9

I further certify that I am neither counsel
for, related to, nor employed by any of the parties to

10

the action in which this audio recording was taken, and

11

further that I am not financially or otherwise interested

12

in the outcome of the action.

13
14

GIVEN UNDER MY HAND AND SEAL OF OFFICE on this
day of March, 2015.

15
16
17
18
19
20
21

_________________________________
JENNIFER L. SANDERS, CSR No. 5091
Expiration Date: 12/31/15
MWA REPORTERS
Firm Registration No. 126
6440 N. Central Expressway
Suite 410
Dallas, Texas 75206
Office: 214-363-7471
Fax: 214-363-7760

22
23
24
25

MWA REPORTERS
214-363-7471

Written Comment from Public
on Revision to 2011 Region C Water Plan

February 27, 2014

President
Marcus J. Yarbrough
Board of Directors
Gailon Brehm
George Brown
Chris Ebling
Kirk Evans
Joe Milkes
Ross Obermeyer
Scott White
Advisory Council
Skip Barnett
Charles Bell
Elta Chandler
Bill Dahlstrom
John Dugdale
Jim Eidson
Pat McBride
Amy Monier
Scott Norris
Robert Potts
Carter Smith
Carol Strain‐Burk
Matt White
Staff
Sandra Greenway
Executive Director
R.J. Taylor
Conservation Director

Mailing Address:
1314 W McDermott
Suite 106‐812
Allen, Texas 75013
Phone: 469‐200‐4083
www.connemaraconservancy.org

J. Kevin Ward
RCWPG Secretary/Administrator
c/o Trinity River Authority of Texas
P.O. Box 60
Arlington, Texas 76004
RE: Written Comments for Marvin Nichols Reservoir Public Hearing
Mr. Ward,
This letter is being sent by the staff of Connemara Conservancy to notify you of a potential
impact to preserved lands within the proposed footprint of the Marvin Nichols Reservoir and to
inform you of the terms for compensation should this tract of land be taken in whole or in part
by eminent domain.
The footprint of the proposed Marvin Nichols Reservoir would detrimentally impact an existing
79‐acre perpetual conservation easement tract located north of CR1915 in Titus County called
the “Hearts Bluff Mitigation Tract.” The easement property is owned by Bobby Lide as part of
the Hearts Bluff Game Ranch. This mitigation site was chosen to set aside a piece of quality
bottomland hardwood forest in the watershed of Oliver Creek and the Sulphur River.
This mitigation tract was established in 2008 as compensation for a 2004 crude oil spill, and is
protected lands under requirements of federal and state laws outlining conservation easements,
along with the state’s July 24, 2007 Restoration Plan for this spill remediation. This conservation
easement is filed in the Titus County Court House in the Deed Records as document
200800000905 (64 pages.) A scanned copy of this easement is also available in our office should
you require the documentation.
Should this tract of land be unavoidably impacted by the reservoir development and those lands
acquired from the private landowner by eminent domain, this conservation easement spells out
the terms for termination of the easement. Such terms would require the mitigation for the loss
of property on at least a 1:1 acreage basis or recovery of the full value of the interests in the
property subject to the taking or in lieu purchase and all direct or incidental damages resulting
from the taking or in lieu purchase. Compensation shall be by the method as is set forth in IRC
Treasury Regulation Section 1.170A‐14(g)(6)(ii). Compensation received shall be placed in a trust
account for the purpose of conducting additional land preservation activities consistent with the
goals of the Restoration Plan at the Property or at an alternative property.
Sincerely,

Sandra Greenway
Executive Director

