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Note from the Editors:

June 15, 2004
To Texans Interested in Groundwater,

On behalf of the Texas Water Development Board, we want to welcome you to the 100 Years of Rule of
Capture: From East to Groundwater Management symposium. Whether your interests are in groundwater
policy, groundwater management, groundwater science, or just a general fascination with this most
precious natural resource, it is our goal that your interests in groundwater benefit from the presentations
and discussions (and probable debates) planned for this symposium. While public debate in Texas on the
Rule of Capture has been going on throughout the last 100 years, the intensity and passion of the debate
seems to have greatly increased over the last decade. This was especially evident with passage of Senate
Bill 1 in 1997, Senate Bill 1911 in 1999, Senate Bill 2 in 2001, and the most recent deliberations by the
Senate Select Committee on Water Policy in 2003-2004. As we pause to reflect on the 100 years (and two
days) that have passed since the landmark Houston & Texas Central Railway Co. vs East Supreme Court
decision handed down on June 13, 1904, one can only wonder what the future holds. We have invited a
diverse group of groundwater experts to present their own ideas, both verbally and in writing, on the past,
present, and future of groundwater law in Texas. Perhaps ideas brought forward as part of this symposium
will have a significant effect on what the future will hold.

This symposium volume has been prepared and made available to the public for two reasons. First, we
want to offer those not able to attend the symposium an opportunity to benefit from the materials,
discussions and issues that are to be presented. Second, we believe this symposium volume will make a
powerful reference document for students of groundwater for many years to come.

In order to ensure a broad, balanced, and relevant list of both topics and speakers for this symposium, we
sought out prominent members of the groundwater community to serve on the 100 Years of Rule of
Capture: From East to Groundwater Management Advisory Board. What an honor it was for us to be
able to work with the likes of Corwin Johnson, Professor Emeritus, The University of Texas Law School;
Andrew Sansom, Executive Director, Institute for Sustainable Water Resources, Texas State University;
John M. Sharp, Professor, Department of Geological Sciences, The University of Texas at Austin,; and
Jace Houston, General Counsel, Harris-Galveston Coastal Subsidence District, during the development of
this symposium. We also want to offer our sincere appreciation to all of the speakers who took the time
that was required out of their busy schedules to prepare the high-quality papers included herein. Finally,
we want to recognize and extend our special thanks to Robert Mace, Edward Angle, and Cynthia
Ridgeway. We would also like to thank Ruben Ochoa, Carla Daws, Sissie Stacy, Ann Omoegbele, Angela
Freytag, Deborah Reyes, Ryan Long, Kelly Burton, Ruben Hernandez, Mike Parcher, and Tina Newstrom
for their remarkable dedication to this special effort. Without their persistence and professionalism,
neither the symposium nor Report 361 could have been possible.

William F. Mullican 111
Deputy Executive Administrator
Texas Water Development Board

Suzanne Schwartz
General Counsel
Texas Water Development Board

xi



In memory of Corwin W. Johnson, 1917-2004, whose insight and knowledge of water law in the
State of Texas was greatly appreciated and recognized by TWDB staff. The TWDB is honored
that Corwin Johnson participated in the Advisory Board panel for the symposium, contributed a
paper for this volume, and spoke at the symposium, his last public speaking engagement. He
shall be missed.
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Chapter 1

History and Evolution of the Rule of Capture

Harry Grant Potter, I11
Williams-Bailey Law Firm, L.L.P.

Overview

The common-law rule regarding groundwater is the rule of capture or the English rule, which
essentially provides that, absent malice or willful waste, landowners have the right to take all the
water they can capture under their land and do with it what they please, and they will not be
liable to neighboring landowners even if in so doing they deprive their neighbors of the water’s
use.' The rule of capture is in contrast to “reasonable use” or the “American rule,” which
provides that the right of a landowner to withdraw groundwater is not absolute, but limited to the
amount necessary for the reasonable use of his land, and that the rights of adjoining landowners
are correlative and limited to reasonable use.”

Since its adoption in Texas 100 years ago, the rule of capture has been widely criticized.” Today,
Texas stands alone as the only western state that continues to follow the rule of capture.”

Houston & Texas Central Railroad Co. v. East (1904)

The Texas Supreme Court adopted the rule of capture in the landmark decision Houston & Texas
Central Railroad Co. v. East.” In East, a railroad company dug a well on its property in order to
supply water for use in its locomotives and machine shops. The well, which produced 25,000
gallons of water daily, dried up the well of a neighboring landowner, who used his well for
household use. The landowner sued the railroad for damages he sustained as a result of the dried
well. The Texas Supreme Court first noted that English common law applied the rule of capture,
which was first articulated in 1843 in Acton v. Blundell® as follows: “That the person who owns
the surface may dig therein, and apply all that is there found to his own purposes at his free will
and pleasure; and that if, in the exercise of such right, he intercepts or drains off the water
collected from the underground springs in his neighbor’s well, this inconvenience to his neighbor

! See Sipriano v. Great Spring Waters of America, Inc., 1 S.W.3d 75, 76 (1999).

* See Friendswood Development Co. v. Smith-Southwest Industries, 576 S.W.2d 21, 25 (1978).
3 Id. at 28-29 (1978).

* Sipriano, 1 S.W.3d. at 82, fn. 14.

> 98 Tex. 146, 81 S.W. 279 (1904).

6152 Eng. Rep. 1223 (Ex. Ch. 1843), quoted in East, 81 S.W. at 280.



falls within the description of damnum absque injuria', which can not become the ground of an
: ”2
action.

In East, the Court faced a choice between the rule of capture and its counterpart, the rule of
reasonable use, which is also known as the American Rule. The Court chose the rule of capture
based on two public policy considerations: (1) “Because the existence, origin, movement and
course of such waters, and the causes which govern and direct their movements, are so secret,
occult and concealed that an attempt to administer any set of legal rules in respect to them would
be involved in hopeless uncertainty, and would therefore be practically impossible, and (2)
“Because any such recognition of correlative rights would interfere, to the material detriment of
the commonwealth, with drainage of agriculture, mining, the construction of highways and
railroads, with sanitary regulations, building, and the general progress of improvement in works
of embellishment and utility.”

Without deciding the issue, the Court left open the possibility of liability in the case of malice or
wanton conduct.* More importantly, the Court acknowledged the power of the legislature to
regulate groundwater: “In the absence...of positive authorized legislation, as between proprietors
of adjoining lands, the law recognizes no correlative rights in respect to underground waters
percolating, oozing, or filtrating through the earth.”

Article 16, §59 (Conservation Amendment)

Following droughts in 1910 and 1917, Texas voters added the Conservation Amendment in
1917.° The Amendment declared that conservation of the state’s natural resources, including
water, are public rights and duties. It further authorized the Legislature to pass all appropriate
laws:

The conservation and development of all of the natural resources
of this State ... and the preservation and conservation of all such
natural resources of the State are each and all hereby declared
public rights and duties; and the Legislature shall pass all such
laws as may be appropriate thereto.

TEX. CONST., Art. XVI, § 59(a).

This constitutional amendment would become critical to water law issues confronting the courts
from the time of its passage to the present and would form the basis for much of the judicial
branch’s reluctance to interfere with what it viewed as a legislative prerogative.

" A loss or damage without injury.

* East, 81 S.W. at 280.

*1d. at 281.

*1d. at 282.

> East, 81 S.W. at 280 (quoting Frazier v. Brown, 12 Ohio St. 294).

8 See Barshop v. Medina County Underground Water Conservation Dist., 925 S.W2d 618, 626 (Tex. 1996).



City of Corpus Christi v. City of Pleasanton (1955)

Half a century after East — at a time when other jurisdictions were abandoning the English rule
in favor of the “reasonable use” rule' — the Texas Supreme Court reaffirmed the rule of capture
in City of Corpus Christi v. City of Pleasanton.?

The City of Pleasanton sued the Lower Nueces River Supply Company and the City of Corpus
Christi to enjoin them from pumping water from wells and allowing them to flow more than 100
miles to Corpus Christi claiming that it constituted waste and for damages for materially
affecting the water levels in plaintiff’s wells. The Lower Nueces River Supply Company
contracted with the City of Corpus Christi to supply water from four of its wells located 118
miles from Corpus Christi. The water was transported to Corpus Christi by allowing the wells to
flow into the Nueces River. When fully operational, the wells discharged 10 million gallons of
water per day into the river. Evidence showed that as much as 63 percent to 74 percent of the
water discharged into the river escaped through evaporation, transpiration and seepage, and
therefore never reached its destination. The lawsuit was based primarily upon statutes that made
it unlawful to waste artesian water.” The trial court ruled in favor of the City of Pleasanton
finding that the conduct of the defendants “was in violation of the statutes and the conversation
[sic] laws of the State of Texas” and enjoining the defendants from discharging water into the
river. * The Court of Appeals affirmed. But in a split decision the Texas Supreme Court reversed,
holding that liability could only be established by proving that the water was to be put to an
unlawful use as distinguished from a lawful use.” The Court reasoned that the Legislature knew
that if transported by “river, creek, or other natural water course or drain” that some water would
escape. Having implicitly approved the transportation of water by those means, the Court
concluded that the Legislature could not have intended to make those same means of
transportation illegal if some of it escaped. Thus, the Court focused narrowly on whether the
defendants’ use of the water was lawful. After examining precedents on the rule of capture, the
Court reiterated the common law view that “an owner of land could use all of the percolating
water he could capture from wells on his land for whatever beneficial purposes he needed it, on
or off of the land, and could likewise sell it to others for use off of the land and outside of the
basin where produced, just as he could sell any other species of property.”® Based on this narrow
reading of the statutes and its broad application of the rule of capture, the Court held that the
defendants use of the water was lawful despite the loss of up to 74 percent of the water during
transport.

! See Friendswood, 576 S.W.2d at 26.

% 154 Tex. 289, 276 S.W.2d 798 (1955).

? The statute provided “Waste is defined for the purposes of this Act, in relation to artesian wells to be the causing,
suffering or permitting the waters of an artesian well to run into any river, creek or other natural water course or
drain, superficial or underground channel, bayou, or into any sewer, street, road, highway, or upon the land of any
other person than that of the owner of such well, or upon the public lands or to run or percolate through the strata
above that in which the water is found, unless it be used for the purposes and in the manner in which it may be
lawfully used on the premises of the owner of such well.” Article 7602, Revised Civil Statutes (1925).

* City of Corpus Christi, 276 S.W.2d at 800.

> Id. at 802.

Id.



The Court went on to note that the statutes in question passed just before the voters adopted the
Conservation Amendment (Art. XVI, sec. 59) to the Texas Constitution, which declared the
conservation of the state’s natural resources — including water — to be a public right and duty.
The Conservation Amendment further authorized the Legislature to pass all appropriate laws to
carry out the purpose of the Amendment. The Court observed:

No such duty was or could have been delegated to the courts. It
belongs exclusively to the legislative branch of government.
Undoubtedly the Legislature could prohibit the use of any means
of transportation of percolating or artesian water which permitted
the escape of excessive amounts, but it has not seen fit to do so.'

Finally, the majority observed that the Legislature was currently in session and would have the
Court’s opinion. If the Legislature wished to stop the conduct at issue, it had the ability to enact
the appropriate legislation.”

In a noteworthy dissent, Justice Will Wilson acknowledged that what was “secret [and] occult”
to the Court in 1904 was no longer the case.’ Justice Wilson also cautioned that the Supreme
Court would not forever use deference to the Legislature to justify maintaining the rule of
capture in the face of changing circumstances.*

Beckendorff v. Harris-Galveston Coastal Subsidence Dist.
(1977)

In 1975, the Legislature passed a bill creating the Harris-Galveston Coastal Subsidence District
in order to address the problems posed by subsidence in the region. The District was given the
power to regulate groundwater pumping to control subsidence.

In Beckendorff,” a number of rice farmers in Harris County using their wells for irrigation filed
suit seeking to have the legislation creating the Harris-Galveston County Coastal Subsidence
District held unconstitutional. The trial court upheld the constitutionality of the act, and the Court
of Appeals affirmed.

Although Beckendorff did not involve a direct application of the rule of capture, it was the first
major opinion addressing the propriety of legislative action regulating groundwater pumping.
Although an appeals court decision, the opinion would set the stage for the next modification of
the rule of capture in the following year.

' 1d. at 803.

°Id.

3 Id. at 805-806 (Wilson, J., dissenting).

* Id. at 805 (Wilson, J., dissenting).

> Beckendorff'v. Harris-Galveston Coastal Subsidence Dist., 558 S.W.2d 75 (Tex. Civ. App. — Houston [14" Dist.],
writ ref’d n.r.e.).

% The Texas Supreme Court refused the writ of error with the notation “no reversible error.”



Friendswood Development Co. v. Smith Southwest
Industries (1978)

Beckendorff set the stage for the last major modification to the rule of capture: an exception that
recognized a negligence/nuisance cause of action for subsidence caused by excessive water
pumping.

Friendswood Development Company pumped large amounts of groundwater from its property to
sell primarily to industrial users in another of its developments.' These wells were drilled from
1964 through 1971 despite defendants’ knowledge that previous engineering reports concluded
that such groundwater pumping would cause land subsidence in the area. Landowners near the
Johnson Space Center filed a class action suit in 1973 alleging that defendants’ extensive
withdrawal of groundwater caused their land to sink below mean sea level resulting in erosion
and flooding of their land and damage to their residences and businesses. The evidence before
the trial court showed that the land in the area had subsided 2.12 feet between 1964 and 1973.

The Court observed that jurisdictions adhering to the English rule deny tort actions for
subsidence.” But in departing from the common law rule, the Court noted that the Legislature
had entered the field and that the recognition of a new tort action would encourage compliance
with the legislative attempts to control subsidence through creation of subsidence control
districts such as the one at issue in Beckendorff: “Providing policy and regulatory procedures in
this field is a legislative function. It is well that the Legislature has assumed its proper role,
because oui" courts are not equipped to regulate ground water uses and subsidence on a suit-by-
suit basis.”

In departing from the common-law rule with respect to subsidence, the Court stated “We agree
that some aspects of the English or common law rule as to underground waters are harsh and
outmoded, and the rule has been severely criticized since its reaffirmation by this Court in
1955.”° The Court then recognized a new cause of action if a landowner’s withdrawal of
groundwater is negligent, willfully wasteful, or for the purpose of malicious injury, and such
conduct is a proximate cause of subsidence of the land of others.® The Court abandoned the
English Rule as to subsidence reasoning that no other use of private real property enjoyed the
same immunity from liability.” The Court further held that recognizing such a cause of action
would better protect the rights of all landowners against subsidence if each has the duty not to
damage the lands of others.®

! Friendswood, 576 S.W.2d at 22.
2Hd.

31d. at27.

4 Id. at 29.

5 Id. at 24-25.

6 1d. at 30.

"1d. at 29.

8 Id. at 30.



Finally, the cause of action applied only prospectively; the Court concluded that it would be
unjust to apply this new tort action retroactively because the rule of capture had become an
established rule of property law in Texas.'

Denis v. Kickapoo Land Co. (1989)

Under existing precedent, surface water users could only claim damages from excessive
groundwater use upstream by presenting clear evidence that the springs arose from an
underground stream and contributed directly to the diminution of a river. The burden of proof,
however, is so high that it is nearly insurmountable.

In Denis v. Kickapoo Land Co.,” an upstream landowner drilled a suction well into Kickapoo
Springs, which fed Kickapoo Creek, in order to irrigate crops. The well withdrew 700 to 800
gallons of water per minute and diminished the flow of the creek.” Downstream users sued
claiming unlawful diversion of state surface waters. The trial court granted summary judgment
for the defendant well owner, and the court of appeals affirmed.*

The Court distinguished between surface water, which belongs to the state, and percolating
groundwater, which under the English rule is the absolute property of the landowner. The
presumption in Texas is that water is percolating groundwater even if it feeds a spring.

The Court cited with approval the English rule regarding groundwater that feeds a spring:

Under the English rule of the common law, percolating waters
tributary to springs were treated the same as all other percolating
waters as a part of the soil where found and belonged absolutely to
the owner thereof, who could do what he pleased with them, even
though in abstracting the water it dried up the springs, to which the
water was tributary, on the land of another. And it is immaterial
that the springs so supplied with water were the sources of a stream
or surface water course upon which riparian rights had vested,
provided that the water was intercepted while it was still
percolating through the soil before it had reached the surface of the
ground at the springs.’

The Court held that the summary judgment evidence was insufficient to sustain the plaintiffs’
burden of proof and overcome the common-law presumption under the rule of capture. Kickapoo
Land Company made clear that Texas courts would adhere strictly to the rule of capture, even
when a clear opportunity to apply the “subterranean stream” exception presented itself.

' 1d. at 26.

2771 S.W.2d 235 (Tex. App. — Austin 1989, writ denied).

*Id. at 236.

*Id. at 235-236.

> Id. at 238-239 citing C. Kinney, A Treatise on the Law of Irrigation and Water Rights.



Barshop v. Medina County Underground Water
Conservation Dist. (1996)

The Texas Supreme Court upheld the facial constitutionality of the Edwards Aquifer Act, which
created the Edwards Aquifer Authority and greatly expanded the powers of underground water
districts. The Court also affirmed the rule of capture.

The Court’s discussion of the rule of capture provided the historical common-law framework
within which the Legislature acted and within which the plaintiffs made their claims against the
Act. The Court upheld the Act against a multitude of constitutional challenges. In rejecting the
plaintiffs’ contentions that the Act had no rational basis and was overbroad, the Court reiterated
the Legislature’s constitutional charge to regulate groundwater under the Conservation Act:

Water regulation is essentially a legislative function. The
[Conservation Amendment] recognizes that preserving and
conserving natural resources are public rights and duties. The
Edwards Aquifer Act furthers the goals of the [Conservation
Amendment] by regulating the Edwards Aquifer, a vital natural
resource which is the primary source of water in south central
Texas. The specific provisions of the Act, such as the
grandfathering of existing users, the caps on water withdrawals,
and the regional powers of the Authority, are all rationally related
to legitimate state purposes in managing and regulating this vital
resource.

Sipriano v. Great Spring Waters of America, Inc. (1999)

This case squarely presented the issue of whether Texas should continue to follow the rule of
capture. The Texas Supreme Court refused to abolish the rule of capture and instead showed its
historical deference to the Legislature. In Sipriano, Henderson County landowners sued the
Ozarka Spring Water Co. when their wells were severely depleted by Ozarka’s pumping of
90,000 gallons of water per day from nearby land.” Relying on the rule of capture, the district
court granted summary judgment against the landowners, and the court of appeals affirmed.’ The
landowners then asked the Texas Supreme Court to overturn the rule of capture in favor of the
rule of reasonable use. The Supreme Court refused the invitation.

By constitutional amendment, Texas voters made groundwater
regulation a duty of the Legislature. And by Senate Bill 1, the
Legislature has chosen a process that permits the people most
affected by groundwater regulation in particular areas to participate
in democratic solutions to their groundwater issues. It would be
improper for courts to intercede at this time by changing the
common-law framework within which the Legislature has

' Barshop at 633.
2 Sipriano, 1 S.W.3d at 76.
’ 1d.



attempted to craft regulations to meet the state’s groundwater-
conservation needs. Given the Legislature’s recent actions to
improve Texas’s groundwater management, we are reluctant to
make so drastic a change as abandoning our rule of capture and
moving into the arena of water-use regulation by judicial fiat. It is
more prudent to wait and see if Senate Bill 1 will have its desired
effect, and to save for another day the determination of whether
further revising the common law is an appropriate prerequisite to
preserve Texas’s natural resources and protect property owners’
interests.

We do not shy away from change when it is appropriate. We
continue to believe that ‘the genius of the common law rests in its
ability to change to recognize when a timeworn rule no longer
serves the needs of society, and to modify the rule accordingly.’
And Sipriano presents compelling reasons for groundwater use to
be regulated. But unlike in East, any modification of the common
law would have to be guided and constrained by constitutional and
statutory considerations. Given the Legislature’s recent efforts to
regulate groundwater, we are not persuaded that it is appropriate
today for this Court to insert itself into the regulatory mix by
substituting the rule of reasonable use for the current rule of
capture.'

The concurring opinion by Justice Nathan Hecht is particularly noteworthy. After observing that
the people of Texas had given the Legislature the power and authority to regulate groundwater in
1917, Justice Hecht remarked, “Not much groundwater management is going on.”” Justice Hecht
noted that neither of the reasons given in East for the adoption of the rule of capture remained
valid today.’ Quoting Oliver Wendell Holmes, Jr., he further rejected the notion that we should
adhere to the rule because it has been the law for a long time: “It is revolting to have no better
reason for a rule of law than that so it was laid down in the time of Henry I'V. It is still more
revolting if the grounds upon which it was laid down have vanished long since, and the rule
simply persists from blind imitation of the past.”

Although directly challenging the underpinnings of the rule of capture, Justice Hecht reluctantly
agreed to defer to the Legislature for now:

Nevertheless, I am persuaded for the time being that the extensive
statutory changes in 1997, together with the increasing demands on
the State’s water supply, may result before long in a fair, effective,
and comprehensive regulation of water use that will make the rule
of capture obsolete. I agree with the Court that it would be
inappropriate to disrupt the processes created and encouraged by
the 1997 legislation before they have had a chance to work. I

' 1d. at 80.

2 Id. at 81 (Hecht, J., concurring).
*Id. at 82.

‘Id.



concur in the view that, for now — but I think only for now —
East should not be overruled.'

Bragg v. Edwards Aquifer Authority (2002)

The latest chapter in the rule of capture in Texas is Bragg v. Edwards Aquifer Authority.* In
Barshop, the Texas Supreme Court upheld the Edwards Aquifer Act in a facial challenge to its
constitutionality. Six years later, the Court was faced with allegations that the Edwards Aquifer
Authority in applying the Act had violated provisions of the Private Real Property Rights
Preservation Act.” Thus, Bragg involved a challenge to the Act as applied.

At issue was the applicability of the Property Rights Act to the well-permitting process of the
Edwards Aquifer Authority. Plaintiffs sued the Edwards Aquifer Authority claiming that the
Authority violated the Property Rights Act by failing to prepare “takings impact assessments”
(TTAs) before issuing is aquifer-wide well-permitting rules and applying those rules to the
plaintiffs’ applications for two well permits.*

The Supreme Court held that the Authority’s adoption of well-permitting rules falls within the
exception to the Property Rights Act for actions taken under a political subdivision’s statutory
authority to prevent waste or protect rights of owners of interest in groundwater.” The Court also
concluded that the Authority’s proposed actions on the plaintiffs’ permit applications constitute
“enforcement of a governmental action,” to which the TIA requirement does not apply.°

Conclusion

Since its adoption in Texas 100 years ago, the rule of capture has been modified to prevent (1)
willful waste, (2) malicious harm to a neighbor, and (3) subsidence. Further, the Texas Supreme
Court has consistently acknowledged that this common-law rule can be modified by the
Legislature. Any lingering doubt was resolved in 1917 by the adoption of the Conservation
Amendment, which vests the Legislature with the power to regulate the state’s natural resources,
including groundwater.

In its decisions over the past half-century, the Texas Supreme Court has overwhelmingly
reiterated the Legislature’s power to regulate groundwater. If such regulation were to be adopted
on a statewide basis, it could make the rule of capture obsolete. But so far, the Legislature has
not accepted the Court’s invitation to regulate groundwater more comprehensively. The Court
has thus far shown substantial deference to the Legislature but the cautions of Justices Will
Wilson and Nathan Hecht should be heeded: it is unlikely that the Supreme Court will forever
use deference to the Legislature to justify maintaining the rule of capture in the face of changing
circumstances.

'1d. at 83.

271 S.W.3d 729 (Tex. 2002).

3 See TEX. GOV’T CODE 2007.001-.045.
* Bragg, 71 S.W.3d at 730.

*Id.

S 1d. at 731.
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Chapter 2

What Should Texas Do
About the Rule of Capture?

Corwin W. Johnson
The University of Texas at Austin

Introduction

There is increasing dissatisfaction in Texas with the groundwater rule of capture. Nearly all other
states abandoned it long ago.

What are the merits and demerits of the rule of capture? All that can be said in favor of the rule
of capture is that it leaves the market free to allocate water to uses regarded by the market as
most valuable. In the short run, the rule of capture may accomplish this objective, but eventually
its lack of restraint leads to diminishing, and eventual depletion, of the available supply of
aquifers. In other words, some enterprises using groundwater shift some of their costs to others.

The rule of capture not only threatens the supply of water in Texas, but also deprives Texas
landowners of rights they might otherwise have. They have no legal remedy for dewatering of
their wells by others.

However, one criticism of the rule of capture is groundless. Some have asserted that the rule of
capture is a serious obstacle to effective groundwater management. It is true, of course, that
Texas courts are not managing groundwater, but the Texas Legislature is. Also, the Supreme
Court of Texas has been supportive of groundwater management by the Texas Legislature.

A court can do nothing until a case comes to it. And in those cases, courts are generally
constrained by the pleadings and precedent. A perfect legislative groundwater program would
prevent cases that call for application of judicial groundwater doctrines from reaching the courts.
But perfection is elusive. When a Texas groundwater case involving an issue not addressed by
legislature comes to the Supreme Court of Texas, it seems that the court should undertake to fill
the gap, unless there are sound reasons not to do so in the case presented.

Alternatives to the Rule of Capture

If the Supreme Court of Texas decides to reconsider its position on the rule of capture, what
should replace it? Presumably, the court would consider: (1) the reasonable use doctrine, (2) the
correlative rights doctrine, and (3) the Restatement (Second) of Torts §858. The court would not
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consider the prior appropriation, since in Texas that doctrine is a creature of the Legislature. The
Legislature, not the court, would decide whether to extend prior appropriation to groundwater.

Reasonable Use

The reasonable use doctrine provides judicial remedies for landowners whose reasonable use of
groundwater is harmed by unreasonable use by others. Any use on any land other than the tract
where the well is situated is categorically classified as unreasonable, no matter how beneficial it
may be. Why? A conceptual explanation is that the on-tract limitation follows from the fact that
land ownership is the source of the water right. The on-tract limitation is also an aspect of the
law of riparian rights. A policy reason for the on-tract limitation is that it tends to prevent
excessive use of water. The Texas Court of Civil Appeals in the East case' applied the
reasonable use doctrine. The court ruled that since the railroad’s use of water was not on the
well-site tract, it was unreasonable. The court did not consider the importance of railroad use of
water or the availability of other well-sites for the railroad. Nor did it consider the availability of
other water supplies for Mr. East. Although the railroad would have lost the case if the judgment
of the Court of Civil Appeals had been affirmed, the railroad would have suffered very little. It
would not have been required to discontinue or modify pumping of its well. The railroad was
required only to pay Mr. East less than $300.00.

Suppose that Mr. East’s well had been dewatered by a nearby well used to supply huge amounts
of water for a catfish farm on the well-site tract. Would the courts, applying the reasonable use
doctrine, have held the catfish farm owner liable for unreasonably harming Mr. East? Not
according to the Supreme Court of Alabama.” That court considered only whether catfish
farming, viewed independently, is a reasonable use of water. The court did not consider the
impact of that use on nearby small irrigators. The Alabama court expressly rejected the balancing
approach applied in nuisance cases. Regrettably, this decision is typical.

The Supreme Court of Texas should not adopt this reasonable use doctrine.

Correlative Rights

One year before the Texas Supreme Court decided East, the Supreme Court of California
announced that each landowner is entitled to a “fair and just” proportion of the supply of
groundwater.’ This right extends only to the quantity of water that is necessary for use on one’s
land. The surplus is available for appropriation by others. Those appropriators may use water for
off-tract uses, but their rights are subordinate to correlative rights for on-tract uses. Thus, both
the reasonable use doctrine and the correlative rights doctrine have an on-tract limitation. This is
an undesirable obstacle to free market transfers of groundwater.

Another negative feature of the California correlative rights doctrine is the difficulty of
ascertaining “fair and just” shares. Litigation is necessary, and those determinations may be

177 S.W. 646 (Tex. Civ. App. 1903)
2 Adams v. Lang, 553 So.2d 89 (Ala. 1989).
} Katz v. Walkinshaw, 74 P. 766 (Cal. 1903).
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modified in subsequent litigation involving claims not litigated in earlier lawsuits. Also,
landowners may decide to exercise their rights at anytime, forcing the scaling down of existing
adjudicated shares. The destabilizing impact of unexercised correlative tights is the same
problem Texas had with unexercised riparian rights prior to implementation of the Water
Adjudication Act of 1967.

There is also the problem of choice of criteria for defining “fair and just” shares. A relatively
easy criterion is the number of acres owned by each litigant overlying an aquifer. But this fails to
take into consideration other relevant factors. One such factor is the suitability of the land for
various uses of water. In areas where irrigation is a major use of water, irrigable acreage of a
tract may be a better criterion than total acreage. What would be the fair share of an industrial
plant on a small tract in an irrigated area? Another factor, in addition to variations in land use, is
variations in the nature of the aquifer. California courts consider such factors. A recent decision
by the Supreme Court of California demonstrates, however, that flexibility has its limits.* This
was a complex lawsuit requiring adjudication of the groundwater rights of over 1,000 parties.
Most of the parties agreed to a settlement. The trial court applied the settlement to all parties,
including those who had not agreed to it, on the ground that it was equitable to do so. The
Supreme Court reversed, holding that parties who had not agreed to the settlement could not be
bound by it, even if it was equitable. This result makes adjudication of complex multi-party
correlative rights suits very difficult to resolve. These suits are sometimes lengthy and costly.

Restatement (Second) of Torts §858

A third judicial doctrine for groundwater is that found in the American Law Institutes
Restatement (Second) of Torts at §858. The Institute is a prestigious body of lawyers, judges,
and law professors who undertake to state concisely the best aspects of fields of American state
laws. The Restatements are not model laws.

For groundwater, the Restatement adopts some aspects of both the reasonable use and correlative
rights doctrines, but discards others. The traditional preference for on-tract uses is discarded.
Reasonableness of uses of litigants is determined by comparing the reasonableness of their uses.
Many factors are deemed relevant, including economic and social values.

Liability is imposed for withdrawal of groundwater that exceeds one’s “reasonable share” of the
annual supply or total store of groundwater. “Reasonable shares” are to be determined on a case-
to-case basis. “Rigid acreage formula” are not endorsed.

Still another significant departure from traditional doctrine is the Restatement’s imposition of
liability for pumping groundwater that has a harmful “direct and substantial” impact that
unreasonably harms holders of rights in streams or lakes. Most courts have refused to do this
unless the defendant’s pumping is from an underground stream or from the subflow of a surface
watercourse. It is almost impossible to prove the existence of an underground stream. Subflow
has usually been defined by courts as water in soil under or “immediately adjacent” to a stream.
A well located a few feet from a stream is probably drawing water from the subflow, which is

* City of Barstow v. Mojave Water Agency, 5 P.3d 853 (Cal. 2000).
> But not all. Collens v. New Canaan Water Company, 234 A.2d 825 (Conn. 1967).
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deemed by courts to be part of the stream and subject to laws applicable to streams. The Supreme
Court of Arizona, however, focusing on physical reality, broadened that definition so as to
include much of a flood plain.’

According to the Restatement, the fact that separate water rights systems are applied by a state to
surface water and groundwater is not a sufficient reason to bar liability for tortious harm to
holders of water rights in streams. If the stream rights are only riparian rights, the similarity of
riparian rights and the Restatement’s reasonable use groundwater rights doctrine makes it
feasible to resolve conflicts between surface and groundwater rights. It seems more difficult to
resolve such conflicts if the surface water rights are prior appropriation. Despite this, the
Restatement does not exclude non-riparian water rights from its coordination provision.

Although this provision of the Restatement imposes liability only to owners of water rights,
environmental and other interests are incidental beneficiaries.

How Useful Are Judicial Groundwater Doctrines?

All of these doctrines are property and tort law doctrines. They are not groundwater management
laws, although they affect the way groundwater resources are utilized.

Let us consider briefly the relevance of judicial doctrine to significant groundwater problems.

Well Interference

The Restatement deals adequately with well interference conflicts, but does nothing to prevent
their occurrence. The Texas Legislature could do this by requiring that districts permit no new or
enlarged wells absent proof that they are not likely to interfere with other wells. For wells
outside districts, as in Sipriano,’ similar permits from a state agency could be required.

Quantification

Quantification of groundwater rights is helpful, if not essential, to effective marketing of
groundwater. That is attempted by the California correlative rights doctrine, but it has been
difficult to apply. Quantification has been achieved in the Edwards Aquifer by issuing permits
for specific amounts of water, based on historic use, and by capping total aquifer pumping. This
could be done for other aquifers.

Another alternative solution to the quantification problem would be legislative conversion of
landowners’ groundwater rights to appropriative rights, as the legislature has already done for
landowners’ riparian rights.

® In re Gila River System, 9 P.3d 1069 (Ariz. 2000).
" Sipriano v. Spring Waters of America, Inc., 1 S.W.3d 75 (Tex. 1999).
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Overuse

None of the judicial doctrines addresses adequately the critical problem of overuse of aquifers.
The Texas Legislature can extend the useful life of aquifers by limiting total pumping.

Unprotected Interests

All of the judicial doctrines expressly protect only persons with water rights, principally
landowners. Economic and social interests are only “considered” by the Restatement in
determining the reasonableness of uses by holders of water rights. Environmental, recreational,
community, and other interests must look to the Legislature for protection. Interests of
communities in impacts of transportation of groundwater from one region to another can be
fairly balanced only at the state level by impartial officials. Interbasin transfers of surface water
pose the same problem.

Groundwater—Surface Water Conflicts

The Restatement provision imposing liability for pumping that has a harmful “direct and
substantial” impact on holders of water rights in streams and lakes is helpful, but does not go far
enough. It does not prevent harmful non-tortious pumping. When there are a multitude of
pumpers, it is extremely difficult, if not impossible, to identify anyone whose pumping has a
“direct and substantial” effect on a surface watercourse. The Texas Legislature could handle this
by requiring districts to withhold permits to pump if additional pumping would harm surface
water rights and interests.

Conclusion

Substituting another judicial doctrine for the rule of capture would help Texas address some
groundwater problems, but would help hardly at all in meeting the most serious groundwater
problems confronting Texas.

What should the Supreme Court of Texas do about the rule of capture? It should not replace the
rule of capture with either the traditional reasonable use doctrine or the California correlative
rights doctrine. It should apply the Restatement (Second) of Torts §858. This would not interfere
with legislative groundwater management. Conflicts would be resolved in favor of the statutes.
The role of the Supreme Court of Texas would thus be limited to filling gaps in the statutes.

An issue related to the rule of capture, but not restricted to it, concerns the question whether any
or all of these judicial doctrines establishes in the landowner ownership of the groundwater in
place or merely the right to withdraw it. The first alternative probably accords with the
understanding of landowners, but the second alternative accords with the physical nature of
groundwater. Unlike oil, groundwater typically is in motion. Water that is beneath one’s land
today may not be there next month or next year. What practical difference does it make?
Possibly none. The issue should not affect the outcome of a suit for redress for dewatering a
well. Nor should it affect the scope of governmental power to regulate groundwater, though it
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might conceivably affect cases seeking compensation for regulations that constitute takings. The
latter possibility is due to the position of the United States Supreme Court that a regulation of
property is not likely to be a taking unless the plaintiff has been deprived of its entire property
interest. Definition of the present interest is thus important for this purpose in theory. As a
practical matter, however, both types of interests in groundwater would seem to have the same
value. Terminology of conveyances of interests in groundwater would be affected by the choice
of theory, but conveyancers could adapt to either theory. In short, the choice of the competing
theories may not be very important. I recognize, however, that court decisions and lawyers are
not in agreement on this issue.

What should the Texas Legislature do about the rule of capture? It could enact a statute declaring
that the rule of capture for groundwater is replaced by one of the judicial alternatives, preferably
the Restatement (Second) of Torts §858. The courts would apply it.

In lieu of enacting such a statute, the Texas Legislature might prefer to incorporate in a
regulatory statute certain policies of judicial doctrines, as the Oklahoma Legislature has done.®
Oklahoma’s groundwater statute incorporates aspects of both reasonable use and correlative
rights doctrines. It directs the state water agency to determine the maximum annual yield for
groundwater “basins and subbasins” and to allocate that amount to overlying landowners on a
per acre basis. These determinations are adjudicated. Landowners must obtain permits from the
state agency before pumping. Permits are granted only if the state agency determines, among
other things, that the proposed use is “beneficial.” Historic use is protected, apparently even if to
do so would exceed the per acre allocation.

This Oklahoma statute avoids some weaknesses of the California correlative rights doctrine,
particularly the latter’s on-tract restrictions and lack of aquifer caps, but it is less desirable in that
its determination of shares is simplistic. The Oklahoma statute also enables landowners to hoard
groundwater, which is contrary to the policy of Texas statutes limiting riparian rights to historic
uses and requiring forfeiture of unused appropriative right. That policy is that non-use of water is
waste.

Texas groundwater districts should not be authorized to choose a groundwater rights system. The
reason is the likelihood that board members will have conflicts of interest.

The Texas Legislature could ignore the rule of capture, and continue on its present course of
addressing directly groundwater problems. This might be the best alternative. The legislature has
a variety of regulatory tools to address groundwater problems. Probably the most significant is
the requirement that all pumping of significant volumes of water be allowed only by permits,
granted only upon a showing that certain policies will be observed, and conditioned upon
adherence to those policies. The Legislature has already done this for appropriation of water in
surface water courses. It also has required such permits for some districts, notably the Edwards
Aquifer Authority and the Harris-Galveston Coastal Subsidence District. In addition, the
Legislature has capped total withdrawals from the Edwards Aquifer.

Legislative extension of the prior appropriation system to groundwater would be helpful to some
extent. Groundwater rights would be quantified and integrated with surface water rights. Historic

% Okla. Stat. Ann. Title 82, §1020.
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use would be preserved. Excess water would be allocated to permittees who meet the
requirements. An applicant would be required to establish, among other things, that appropriated
water is available, that the proposed use is beneficial, that existing water rights will not be
impaired, that the public welfare will not be harmed, that impacts upon water quality and
environmental interests are considered, that the state water plan and regional plans will be
observed, and that reasonable diligence will be used to avoid waste and achieve water
conservation.

There are reasons for not extending prior appropriation to groundwater. The first-in-time, first-
in-right preference would give the best priorities to shallow low capacity wells. This could result
in under use of aquifers. Some western states have modified prior appropriation by requiring that
wells be able to reach reasonable depths. There is also the general criticism that temporal priority
is not as fair as other priority systems, such as proportional sharing of declining water supplies,
or awarding priorities on the basis of the relative importance of uses. Finally, in Texas, extending

prior appropriation to groundwater would require considerable restructuring of groundwater
district law.
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Chapter 3

Regulatory Dance: Rule of Capture
and Chapter 36 District Perspective

Michael J. Booth and Ross Richard—Crowl
Booth, Ahrens & Werkenthin, P.C.

[I]n the fifty years since the Legislature first authorized the creation of
groundwater conservation districts . . . [n]Jot much groundwater management is
going on.
Sipriano v. Great Spring Waters of America, Inc., 1 SSW.3d 75, 81 (Tex. 1999). (Hecht, J.
concurring).

Introduction

Groundwater supplied close to half of the water used in the State in 1999.% While groundwater
supplies are expected to decrease by 19 percent in the year 2050, the population of Texas is
expected to almost double during the same period. > By 2050, thirteen of the thirty, major and
minor, aquifers will show a decline in water in storage. * Groundwater is, and must continue to
be, a major source of water for Texas. Despite the existence of 80 confirmed groundwater
districts and 8 groundwater districts awaiting final voter approval, ® a significant portion of the
State of Texas is still not contained within the boundaries of a groundwater district.

The Texas Supreme Court in 1904 in Houston & T.C. Ry. Co. v. East, 81 S.W. 279, 281 (Tex.
1904), adopted the rule of capture as the standard to regulate or, rather, not regulate, Texas
groundwater usage. Even after 100 years, this doctrine amazingly is still viable in the parts of

Michael J. Booth and Ross Richard-Crow are the attorneys for the Panhandle Groundwater Conservation District
and have assisted the District in responding to some of the largest existing and proposed groundwater transfers in
the State, including the transfer of up to 40,000 acre-feet of water from Roberts County through the Canadian
River Municipal Water Authority’s aqueduct and Mesa Water’s proposed transfer of up to 150,000 acre-feet of
water to somewhere in Texas.

Texas Water Development Board, Water for Texas—2002, at 38 (January 2002).
Id. at 25, 38.

Id. at 43.

Id. at 4.

As of September 1, 2003, the Texas Water Development Board lists on website, http:/www.twdb.state.tx.us/
mapping/index.asp.
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Texas outside a groundwater district despite Texas courts’ expressions of concern' and ridicule
from commentators throughout the United States.” Significantly, the Texas Supreme Court in
East recognized the ability of the Legislature to regulate groundwater and, indeed, over the years
the Supreme Court and the Texas Courts of Appeal have invited Legislative intervention.’

In the hundred years since the East case, the Texas Legislature has passed several pieces of
legislation relating to groundwater regulation. In 1913, the Legislature passed a statute defining
and prohibiting waste from artesian wells.* The Legislature in 1931 passed a law authorizing the
Board of Water Engineers to promulgate rules to conserve groundwater.” Nevertheless,
significant efforts to regulate groundwater production did not occur until 1949, when, in
response to concerns over the excessive withdrawal of water from the Ogallala aquifer, the
Legislature authorized the creation of underground water conservation districts in the Texas
Groundwater District Act of 1949.° Reading the 1949 legislation, it is somewhat surprising,
considering the historical lack of aggressive groundwater management by groundwater districts,
to find that much of the fundamental authority groundwater districts have today was granted in
the original 1949 legislation.” The Act, however, was not a comprehensive approach to
groundwater management but rather optional regulation through locally controlled districts.
Since the passage of the Act and, after much legislative fine-tuning over the years, criticism
continues over the failure of groundwater districts to adequately regulate groundwater production
within its jurisdiction. Of course, the areas outside of a groundwater district remain virtually
unregulated.

Others in the seminar proceedings are discussing the history and evolution of the rule of capture,
alternative methods of regulation of groundwater, and technical issues involved in groundwater
regulation. This paper discusses the authority vested in the State and districts to regulate
groundwater, and examines court opinions related to groundwater district regulation. The final
section makes recommendations for addressing groundwater regulation issues, particularly
within groundwater districts.

' See Sipriano v. Great Spring Waters of America, Inc., 1 S.W.3d 75, 78 (Tex. 1999).

2 See, e.g., A. Dan Tarlock, Prior Appropriation: Rule, Principle or Rhetoric?, 76 N.D.L. REV. 881 (2000)
(groundwater resources were initially allocated by a rule of capture out of scientific ignorance); Corwin W.
Johnson, The Continuing Voids in Texas Groundwater Law: Are Concepts and Terminology to Blame? 17 ST.
MaRryY’s L.J. 1281 (1986) (commenting on need for judicial protection from drainage by other landowners).

3 Sipriano at 78; Pecos County Water Control and Imp. Dist. No. 1 v. Williams, 271 S.W.2d 503, 507 (Tex. Civ.
App.—EIl Paso 1954, writ ref’d n.r.e.).

4 Act of April 9, 1913, 33d Leg., R.S., ch. 171, §§ 91-95, 1913 Tex. Gen. Laws 358, 378-79 (now codified at TEX.
WATER CODE ANN. §§ 11.201-.205 (Vernon 2000)).

> Act of May 28, 1931, 42d Leg., R.S., ch. 261, 1931 Tex. Gen. Laws 5 (now codified at TEX. WATER CODE ANN.
ch. 28, §§28.001 and 28.011 (Vernon 2000)). Note that although these provisions today relate to protecting
groundwater quality, until the Legislature amended §28.011 in 1993, the legislation authorized rulemaking to
conserve groundwater. Act of Aug. 30, 1993, 73d Leg., R.S., ch. 914, 1993 Tex. Gen Laws 3875.

¢ Act of June 2, 1949, 51° Leg., R.S. ch. 306, § 3(c), 1949 Tex. Gen. Laws 559 (now codified at TEX. WATER CODE
ANN. ch. 36 (Vernon 2000 & Supp. 2004)).

"Id
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Groundwater and Groundwater District Legislation

In 1985, with the passage of House Bill 2,' the Legislature moved Texas closer to more
comprehensive local management and regulation of groundwater pumpage than had previously
been authorized by the 1949 Act. In general, before 1985, when an area’s groundwater problems
reached critical mass, the Legislature enacted whatever was politically expedient without regard
to legal or management realities. House Bill 2 set up a structure to designate critical groundwater
areas and provide economic incentive to create underground water districts.

The 71st Texas Legislature further strengthened the legislation contained in House Bill 2 by
adopting changes to what was then chapter 52 of the Water Code which broadened the Texas
Water Commission’s (now Texas Commission on Environmental Quality) power to designate
underground water districts in critical areas.” This legislation provided a method for the
Commission to identify critical areas and, if necessary, to determine that an underground water
district should be created within the critical areas. While there was still local option to create an
underground water district recommended by the Commission, failure to create the district
prohibited any use of Texas Water Development Board funds inside the perimeter of the
proposed district.’

Significant amendments to groundwater district authority occurred in 1997 with Senate Bill 1*
that was followed up with additional legislation in 2001.

Senate Bill 1, among other things, bolstered the critical areas provisions, terming these Priority
Groundwater Management Areas (“PGMA”).” The Texas Commission on Environmental
Quality, along with the Texas Water Development Board, reviews various aquifers and
management areas across the State to determine if certain areas are in need of immediate
management. If so, these areas are designated as PGMAs. To date, five PGMAs have been
designated.® The 1997 legislation also amended provisions relating to state creation of
groundwater districts within all or part of a PGMA, apparently in contemplation of more state
action creating such districts, although none have yet been created pursuant to this provision.’

' Act of December 3, 1985, 69" Leg., R.S., ch. 133, § 5.01, 1985 Tex. Gen. Laws 639-652 (now codified in TEX.
WATER CODE ch. 35 and ch. 36 (Vernon 2000 and Supp. 2004).

2 Act of June 14, 1989, 71 Leg, R.S., ch. 936, § 4, 1989 Tex. Gen. Laws 3981, 3987-94. The Legislature in 1995
repealed Chapter 52 of the Water Code and enacted Chapters 35 and 36 in its place. Act of Sept. 1, 1995, 74"
Leg., R.S., ch. 933, § 6, 1995 Tex. Gen. Laws 4701.

> TEX. WATER CODE ANN. § 52.063 (Vernon 1990). Note that this provision was later amended to state that a
political subdivision within one of these areas, where voters approved a district, must be considered for financial
assistance from the State. Act of Sept. 1, 1997, 75t Leg.,R.S., ch. 1010, § 4.17, 1997 Tex. Gen. Laws 3640, 3641.

* See, e.g., Martin Hubert, Senate Bill 1: The first big and bold step toward meeting Texas’ future water needs, 61
Tex. B.J. 894 (1998).

> TEX. WATER CODE ANN. §§ 35.001-.013.

 As of September 1, 2003, the Texas Water Development Board lists on website, http:/www.twdb.state.tx.us/
mapping/index.asp.

7 See, e.g., TEX. WATER CODE ANN. § 35.008.
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The bill also provided for financial assistance to newly confirmed districts not requiring a
confirmation election.'

Senate Bill 1 ushered in a new era of regional planning, and in regard to groundwater districts,
required much more comprehensive management plans which address specific management
goals and identify specific performance standards and management objectives to achieve these
goals.” The district management plans must be consistent with the regional water plans mandated
by Senate Bill 1.}

In 2001, in Senate Bill 2, the Legislature, although not adding the kind of broad conceptual
changes found in Senate Bill 1, made numerous specific changes throughout Water Code
Chapters 35 and 36, many of which strengthen or clarify districts’ authority. Senate Bill 2 added
to districts’ permitting authority the power to impose more restrictive permit conditions on new
permit applications and increase use, as long as certain conditions are met.* This legislation also
significantly strengthened districts’ authority to regulate spacing and production by specifically
enumerating several means by which spacing and production may be restricted.” The Legislature
also removed the domestic and livestock exemption for wells on tracts of 10 acres or less.® In
addition, Senate Bill 2 authorized districts to impose a reasonable fee on groundwater transported
out of the district.”

Extent of Groundwater District Authority

A groundwater district’s authority to regulate is based upon the Texas Constitution, statutes, and
police powers. Further, the Texas Constitution, unlike most state constitutions, has a special
provision, Article XVI, Section 59, termed the “Conservation Amendment,” that provides the
Legislature even greater power to regulate specific natural resource areas than the general power
to regulate already provided in the Texas Constitution. Among other powers, Section 59
authorizes and, in fact, imposes a duty on the Texas Legislature to regulate both groundwater and
oil and gas production.®

Authority to regulate, pursuant to these authorities, has long been recognized by the Texas
Supreme Court in the regulation of oil and gas production by the Texas Railroad Commission
and more recently in the regulation of groundwater.’

' TEX. WATER CODE ANN. § 36.372.

2 TEX. WATER CODE ANN. §§ 36.1071-.1073.

> TEX. WATER CODE ANN. §§ 36.1071.

* TEX. WATER CODE ANN. § 36.113(e).

> TEX. WATER CODE ANN. § 36.116.

® TEX. WATER CODE ANN. § 36.117.

" TEX. WATER CODE ANN. § 36.122(¢).

8 Sipriano at 78. See also Brown v. Humble Oil and Refining Co., 83 S.W.2d 935 (Tex. 1935).
’ See, e.g., Id.
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District Authority Pursuant to Police Powers

All property, including private property, is held, subject to the valid exercise of police powers.'
These are the powers of the State to protect the health, safety, and welfare of the public.’
Regulations made to enforce police powers, although possibly depriving owners of private
property the benefit or use of their property to one extent or another, do not affect an
unconstitutional taking of property. > To hold otherwise would, as Justice Holmes declared,
relegate the government to regulating by purchase and, thus, render the government ineffective
in its necessary role of protecting the public welfare.’

How far the government can go, pursuant to police powers, in regulating the use of private
property without causing a taking, depends upon the facts of a given situation. The Texas
Supreme Court’s opinion in Barshop v. Medina County Underground Water Conservation
District, 925 S.W.2d 618 (Tex. 1996), is instructive on the use of the police power to regulate
groundwater. In Barshop, the Texas Supreme Court held the Edwards Aquifer Act, although
having some retroactive effect and possibly having an incidental effect on contracts was not
unconstitutional for these reasons because the Act constituted a valid exercise of police power.
The court found the Act provided that it was “required for the effective control of the [aquifer] to
protect terrestrial and aquatic life, domestic and municipal water supplies, the operation of
existing industries, and the economic development of the state” and that the aquifer was “vital to
the general economy and welfare of this state.” Based on these legislative findings, the court
concluded that the Act is not invalid under the contract clause despite incidental effects on
contracts or having some retroactive effect, “because it is a valid exercise of the police power
necessary to safeguard the public safety and welfare.”® General standards have been established
by the U.S. and Texas Supreme Courts regarding the degree of regulation that can occur under
the police power before a taking of private property occurs.

Brown v. Humble Oil & Refining Co., supra at 941-2 (stating general rule that, “all property is held subject to the
valid exercise of the police power; nor are regulations unconstitutional merely because they operate as a restraint
upon private rights of person or property or will result in loss to individuals. The infliction of such loss is not a
deprivation of property without due process of law; the exertion of the police power upon subjects lying within its
scope, in a proper and lawful manner, is due process of law.”)

The Texas Supreme Court in Brown explained that, “the police power may be exerted to regulate the use, and
where appropriate or necessary prohibit the use, of property for certain purposes in aid of the public health,
morals, safety, and general welfare, and that the constitutional limitations form no impediment to its exertion
where the enactment is reasonable and bears a fair relationship to the object sought to be attained.” Id. at 942.

* Brown v. Humble Oil & Refining Co., supra at 942; See also Ohio Oil Co. v. State of Indiana, 177 U.S. 190, 20
S.Ct. 576, 44 L.Ed. 729 (1900) (holding state statute restricting waste of natural gas not an unconstitutional taking
of property).

Justice Holmes, in an often quoted passage, declared that, “[g]overnment hardly could go on if to some extent
values incident to property could not be diminished without paying for every such change in the general law.”
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413,43 S.Ct. 158, 159, 67 L.Ed. 322 (1922).

> Barshop at 634.
% Id. at 634-5.

7 See, e.g., Penn Cent. Transp. Co.v. City of New York, 438 U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978);
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992)) Palm Beach
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Other Constitutional Authority (Conservation, Due Process,
Equal Protection)

Besides taking claims discussed above, districts’ efforts to manage groundwater face other
constitutional challenges. The Texas Supreme Court in Barshop addressed a number of
constitutional challenges to the Edwards Aquifer Act, in addition to the taking issues. The
Court’s upholding of this Act will be an important precedent to fend off the likely constitutional
challenges to a groundwater district’s authority under Chapter 36 to limit production. The Act is
far more stringent than Chapter 36 in that, with the exception of domestic and livestock use, it
cuts off a new use of groundwater if there has been no historical use on a tract.

In brief, the Edwards Aquifer Act, adopted by the Legislature in 1993 (and amended in various
years since) created the Edwards Aquifer Authority and authorized management of the Edwards
Aquifer. The original Act, as analyzed by the court in Barshop and which remains substantially
similar today, set an aquifer wide cap with preference given to existing users. If there was any
water remaining to be allocated, it could be permitted to new users. If there was no unallocated
water, landowners could only withdraw up to 25,000 gallons per day without a permit under a
domestic and livestock exception. Just about every conceivable constitutional challenge to the
Edwards Aquifer Act were raised in the Barshop case. These include three takings arguments, an
equal protection argument, procedural, and substantive due process arguments, ex post facto law,
retroactive law, and impairment of contract arguments, two separation of powers, open courts,
and trial by jury arguments, and one additional argument that encompassed these final three
again. The court rejected each argument in turn and found the Act to be constitutional on its face.

Besides the taking question, the most pertinent constitutional challenge was an alleged violation
of equal protection based on the preferential treatment for existing users. Under traditional equal
protection legal analysis, landowners are not a suspect class; however, the plaintiffs, consisting
of landowners and others, argued that the Act infringed a fundamental right and, therefore,
should be subject to strict scrutiny requiring the court to determine if the Act was narrowly
tailored to achieve a compelling governmental interest. The court held that property regulation is
usually analyzed by the rational basis test, a less demanding standard of review, and the
Edwards Aquifer Act would be judged on that basis. The court found that the Act had a
legitimate purpose in protecting the aquifer and historical uses and that the provisions of the act
were rationally related to that purpose.'

Isles Assoc. v. United States, 231 F.3d 1354 (Fed. Cir. 2000); Mayhew v. Town of Sunnyvale, 964 S.W.2d 922
(Tex. 1998) (holding landowner did not have a reasonable investment backed expectation to develop densely on
small lots in a historically rural area.

' Id. at 631-32. Accord Beckendorff' v. Harris-Galveston Coastal Subsidence District, 558 S.W.2d 75 (Tex. Civ.
App.—Houston [14th Dist.] 1977) (holding legislative classifications are presumed to be constitutional unless they
involve fundamental personal rights or “suspect categories” and are to be sustained upon a simple showing of
rational relation to a legitimate State interest), aff’d, 563 S.W.2d 239 (Tex. 1978), Creedmoor Maha Water Supply
Corp. v. Barton Springs — Edwards Aquifer Conservation Dist., 784 S.W.2d 79 (Tex. App.—Austin 1989, writ
denied) (“[A] trial court [is] bound to assume the constitutionality of the statute and the official scheme adopted
thereunder by the District, and to sustain that scheme if there could exist a state of facts that justified the
classifications adopted therein.”); See also Groundwater Conservation Dist. No. 2 v. Hawley, 304 S.W.2d 764
(Tex. Civ. App.—Amarillo), aff’d, 306 S.W.2d 352 (Tex. 1957) (holding constitutional provisions still allow the
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In Beckendorff'v. Harris - Galveston Coastal Subsidence District, 558 S.W.2d 75 (Tex. Civ.
App.—Houston [14th Dist.] 1977), aff’d, 563 S.W.2d 239 (Tex. 1978), a number of groundwater
users in the Harris-Galveston Coastal Subsidence District filed suit challenging the
constitutionality of the District’s enabling legislation. The users argued that Article X VI, § 59 of
the Texas Constitution (Conservation Amendment) does not authorize the creation of subsidence
districts, and that the user fee, as well as other parts of the Act, violated their equal protection
rights. The court found that since the ultimate purpose of the District was to control flooding, an
authorized purpose under Article XVI, § 59, there was no constitutional problem with the
District’s creation.' Finally, the court held that there was no constitutional equal protection
violation in the regulation of production within the boundaries of the District while not providing
for the regulation of production in areas outside the District, which the users argued contributed
more to the subsidence problem, or from the fact that different wells have different effects on
groundwater withdrawal. The court noted that equal protection relates to persons and not to
areas, and that states have wide discretion “in determining whether laws shall apply statewide or
only in certain counties, the Legislature having in mind the needs and desires of each.”” The
court also determined that the Legislature may implement its programs step by step, “adopting
regulations that only partially ameliorate a perceived evil and deferring complete elimination of
the evil to future regulations.”

Statutory Authority

Chapter 36 of the Texas Water Code provides general statutory authority for regulation of
groundwater by districts. Additionally, some districts have specific enabling statutes that provide
more regulatory powers. Both sources must be checked to determine a particular district’s
specific statutory powers.

To determine whether sufficient statutory authority was provided to an agency, a reviewing court
first looks at how the Legislature intended the courts to review an agency’s power. The Texas
Supreme Court, in Sipriano, emphasized that Water Code § 36.0015 explicitly states that
groundwater districts are the State’s preferred method of groundwater management.* This
provision implies that the Legislature intended a broad delegation of authority to these districts,
in order for this preference to be achieved. Such a delegation is significant when evaluating a
claim that a particular regulation is not specifically authorized by statute.

Similarly, in light of the debate between private property rights and the need for regulation of
groundwater, § 36.002 provides a powerful affirmation by the Texas Legislature of groundwater
districts’ broad authority to regulate groundwater use and production no matter what degree of
ownership rights landowners may ultimately be found to possess. Section 36.002 states clearly

Legislature the power to adopt any classification it sees fit, provided there is any reasonable basis for the
classification).

' 1d. at 80.

*1d. at 81.

> Id.

* TEX. WATER CODE ANN. § 36.0015.
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that whatever those rights are, they may be limited or altered by district rules." While the
reasonableness of any particular regulation may depend in large part on the facts, it does not
appear that it can be argued that a groundwater regulation affects a taking of private property
requiring compensation merely because the regulation, in some manner, limits or alters the use or
production of groundwater. Again, this is in accord with the kind of regulatory authority that
Texas courts have upheld for many years in regard to oil and gas production.’

Regulations may be tailored to specific aquifer characteristics

How a district regulates should depend in part on the type of aquifer regulated. Chapter 36
expressly authorizes districts to take hydrologic differences into consideration.’ In a high-
recharge aquifer district, a production limit goal may be to establish levels of discharge equal to
recharge, thus, sustaining water levels in the aquifer.” In a low-recharge aquifer, where any use
of groundwater depletes the aquifer, a groundwater district may establish different production
limits. This may include, for example, implementing rules to assure that 50 percent of reserves in
a very low-recharge aquifer are retained for 50 years as set forth in the Panhandle Water
Planning Group’s Regional Water Plan.’

District authority to regulate groundwater production and consider off-site impacts
through rulemaking

Groundwater districts’ general rulemaking authority is set forth in § 36.101. Pursuant to this
section, a district may limit production based on tract size to conserve, preserve, and protect
groundwater and to carry out duties under Chapter 36.° Specifically, authorizing production
limits to be based on tract size to achieve a district’s conservation goal clearly curtails the rule of
capture’s doctrine allowing a small tract landowner to produce as much water as a large tract
owner. Production limits based in part on surface acreage have been in effect for several decades
for oil and gas production.” Additionally, Section 36.101(a) requires that, “[dJuring the
rulemaking process the board shall consider al/l groundwater uses and needs and shall develop
rules which are fair and impartial (emphasis added).” Arguably, the required consideration of
“all groundwater uses and needs” includes the uses and needs of landowners overlying an aquifer
that may not currently be permitted or producing any groundwater, as well as the uses and needs
of future generations.

' TEX. WATER CODE ANN. § 36.002.
2 See supra discussion on police powers and takings.
* TEX. WATER CODE ANN. § 36.116(e)(1).

* See Ronald Kaiser & Frank F. Skillern, Deep Trouble: Options for Managing the Hidden Threat of Aquifer
Depletion in Texas, 32 Tex. Tech L. Rev. 249, 262 (2001) (stating “the concept of groundwater sustainability has
universal appeal, but it has proven to be an elusive concept to implement. Several states have struggled with
sustainability issues and have adopted different management strategies for dealing with the problem.”)

> See Texas Water Development Board, Water for Texas—2002 at 86 (January 2002).
® TEX. WATER CODE ANN. § 36.101(a).
" See, e.g., Railroad Commission v. Rowan & Nichols Qil Co., 310 U.S. 573, 60 S.Ct. 1021, 84 L.Ed. 1368 (1940).
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Districts authorized to minimize drawdown as far as practicable

Sections 36.116(a)(2) and (e)(2) set forth a variety of specific means by which groundwater
districts may limit groundwater production for certain statutorily specified purposes.’ Section
36.116(a)(2) specifically authorizes a district to minimize as far as practicable the drawdown of
the water table by setting production limits on wells by rule and limiting production based on
acreage, among other things. The concept of minimizing drawdown as far as practicable will
have very different applications in high-recharge aquifers than low-recharge aquifers. In high-
recharge aquifers, it is reasonable to exercise this authority in a manner that requires that aquifer
levels be sustained. In aquifers with virtually no recharge, if any use is to be made of the water,
some drawdown will occur. However, in such a situation, the authority to minimize drawdown as
far as practicable appears to be clear authority for districts to restrict the rate of decline in a low-
recharge aquifer.

District powers to regulate production through its approved management plan

Since their inception in 1949, groundwater districts have been authorized to develop plans for the
management of groundwater within the district.” Amendments to Chapter 36 in Senate Bill 1
required much more specific detail in these plans. These amendments also appear to provide
districts significantly expanded rulemaking authority to implement its required plan.’ Before
granting or denying any permit, a groundwater district is required to determine whether it is
consistent with its management plan.* A particular management plan, therefore, may establish
the district policy regarding what types of permits it will and will not issue. This may include
permits which deplete an aquifer at a certain rate. By mandating regulation in conformity with a
greater plan on a district, regional, and statewide level, this process necessarily nudges districts
forward in their regulatory efforts and, hopefully, will encourage regional consistency.

District powers to regulate production through permitting

Significant aspects of groundwater districts’ statutory powers are found in provisions regarding
its permitting authority. A district “shall consider” in its decision to grant or deny a permit,
impacts on (1) groundwater resources, (2) surface water resources, and (3) existing permit
holders.’ This constitutes an apparently broad delegation of authority to condition and, even deny
permits, based on concerns regarding anticipated off-site impacts from proposed production. It
appears that authority to deny a permit could particularly be exercised in instances where a

' TEX. WATER CODE ANN. §§ 36.116(a)(2) and (e)(2).

2 Act of June 2, 1949, 51% Leg., R.S., ch. 306, 1949 Tex. Gen. Laws 559 (now codified at TEX. WATER CODE ANN.
ch. 36 (Vernon 2000 & Supp. 2004)).

Specifically, Section 36.1071(f) states that, “[t]he district shall adopt rules necessary to implement the
management plan.” In addition, the Texas Supreme Court in Sipriano, in anticipating significant changes in
groundwater regulation as a result of Senate Bill 1, arguably has interpreted Senate Bill 1 as giving groundwater
districts in 1997 a broad new delegation of power. Sipriano at 79-80.

* TEX. WATER CODE ANN. § 36.113(d)(4).
> TEX. WATER CODE ANN. § 36.113(d)(2).
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district has developed a written rule outlining what constitutes unreasonable impacts on ground
or surface water resources or existing permit holders.

Permits may be issued subject to a district’s rules under § 36.113(f).

Perhaps, most significantly, regarding a district’s permitting authority, Chapter 36 makes clear
that a permit issued by a groundwater district may be later modified by rules adopted by the
district. Section 36.113(f) states that permits may be issued subject to the rules of the district.
This provision is critical to effective and meaningful groundwater regulation as new studies
results of tests and monitoring, changes in management goals, including changes for consistency
with regional and state plans, may all require that permits be brought in line with these changes
or new information. Again, what is reasonable in terms of modifying permits depends greatly on
the facts of the situation.

Under § 36.113(e), districts may impose more restrictive conditions on new permits

Within a district’s permitting power, as well, under § 36.113(e) is authority for a district to
impose more restrictive conditions on new permit applications and increased use by historical
users as long as certain criteria are met.' These authorizations obviously allow districts to protect
historical use. Such protections have the ability to radically change the way most groundwater
districts have regulated production. How a court treats such a regulation, if similar areas have a
different approach, will be interesting. An example of how a district with very specific powers to
treat existing use differently than new use is the Edwards Aquifer Act.?

Districts specifically authorized to limit rate and amount of withdrawal as condition of permit

Section 36.1131(b)(8) authorizes districts to include in a permit, conditions and restrictions on

the rate and amount of withdrawal. This authorizes districts to include in permits, the pumping

restrictions authorized under §§ 36.116(a)(2) and (e)(2). Compliance with an annual acceptable
decline rate in a low-recharge aquifer is an example of one such restriction.

Districts may not impose more restrictive permit conditions on transporters of groundwater

Groundwater districts, pursuant to § 36.122(a), apparently have authority to consider additional
factors in their decision to grant or deny a permit that proposes the transfer of groundwater
outside of a district’s boundaries.” However, with the exception of authority to impose a
reasonable export fee on water transported out of the district, under § 36.122(c) “the district may
not impose more restrictive permit conditions on transporters than the district imposes on
existing in-district users.”

' TEX. WATER CODE ANN. § 36.113 (e).
2 Actof Sept. 1, 1993, 73d Leg., R.S., ch. 626, 1993 Tex. Gen. Laws 2350-2372.
3> TEX. WATER CODE ANN. § 36.122(a).
* TEX. WATER CODE ANN. § 36.122(c).
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Case Law Regarding Groundwater District Regulation

In evaluating the regulatory action of a groundwater district, attacks can be based on
constitutional grounds, district creation issues, lack of statutory authority to promulgate a
specific rule, or lack of reasonableness of an otherwise valid rule. The constitutional basis for
regulation has been discussed above. The cases discussing the remainder of the potential
challenges are discussed below.

Challenges to a District’s Creation or Authority to Promulgate
a Specific Rule

There have been very few cases addressing the subject of the validity of a groundwater district’s
creation or the propriety of the district’s rules. These cases are summarized for your reference:

L. Board of Water Engineers v. Colorado River Municipal Water District, 254
S.W.2d 369 (Tex. 1953). CRMWD alleged that the Board of Water Engineers’
order creating an underground water district was not supported by substantial
evidence, thus the district did not validly exist and all its rules and regulations
were void. The Court dismissed the case because CRMWD had permitted seven
months to elapse from the time of the order creating the district, and because
CRMWD had tacitly recognized the district by having representatives meet with
the district’s directors.

2. Bryson v. High Plains Underground Water Conservation District No. 1,297
S.W.2d 117 (Tex. 1956). At the request of the district, the trial court permanently
enjoined a landowner from producing water from a well without obtaining a
permit from the district. The landowner appealed directly to the Supreme Court.
In order for the Supreme Court to have jurisdiction of a direct appeal, a question
of the constitutionality of a state statute or order of a state board of commission
must have been raised in the trial court. Although properly raised and ruled upon
by the trial court, the landowner’s grounds for appeal did not raise an issue with
regard to the constitutionality of the statute. As a result, the Supreme Court
dismissed the landowner’s appeal.

3. Ground Water Conservation District No. 2 v. Hawley, 304 S.W.2d 764 (Tex. Civ.
App.—Amarillo, writ ref’d n.r.e.), aff’d, 306 S.W.2d 352 (Tex. 1957). A
landowner within the district filed suit against the district seeking to have his land
of 12,105 acres excluded from the district. The district had denied the
landowner’s application for exclusion. After institution of the suit another
landowner, owning 300 acres, intervened when the district denied his application
for exclusion because his land was less than 640 acres. Article 7880-3¢ provided
that only tracts more than 640 acres could not be excluded. The court held that
there was no reasonable basis for discriminating against the small landowner and
that the statute violated equal protection rights.
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4. Shaddix v. Kendrick, 419 S.W.2d 908 (Tex. Civ. App.—El Paso 1967), rev’d, 430
S.W.2d 461 (Tex. 1968). Resident taxpayers in a district challenged the formation
and operation of the district. The trial court held that as a result of an adverse vote
in the confirmation election, the district was not validly created. The trial court
also held that the debts of the district should be paid pro rata by the county
commissioners court of each county within the district. The Supreme Court
upheld the trial court’s order with regard to the confirmation election but reversed
the trial court with regard to the payment of the district’s expenses.

5. Jackson v. Texas Water Rights Commission, 512 S.W.2d 696 (Tex. Civ. App.—
Beaumont 1974, no writ). Landowners challenged the validity of an order of the
Texas Water Rights Commission creating an underground water district. The case
was dismissed for mootness after a majority voted against confirmation of the
district.

6. Lewis Cox & Son, Inc. v. High Plains Underground Water Conservation District
No. 1,538 S.W.2d 659 (Tex. Civ. App.—Amarillo 1976, writ ref’d n.r.e.). An
owner of an irrigation well sued for a declaratory judgment regarding
enforcement of a district’s order that he close or re-equip his well so the well
could not produce more water than allowed by the district’s spacing rules. The
district’s order was issued nearly seven years after the district granted a permit for
the well authorizing production in excess of the spacing rules. The court rejected
an argument that the district was barred by the statute of limitations, laches, and
estoppel to enforce the spacing rules. The court held that underground water
districts stand on the same footing as counties and that neither the statute of
limitations, laches, nor estoppel was available to prevent enforcement of the
order.

7. In Creedmoor Maha Water Supply Corp. v. Barton Springs — Edwards Aquifer
Conservation Dist., 784 S.W.2d 79 (Tex. App.—Austin 1989, writ denied), the
Austin Court of Appeals sustained both the constitutionality of the legislation
creating the Barton Springs — Edwards Aquifer Conservation District and the
District’s rules. The court found the fees to be charged to support the District
constitutional, that is, they were not a tax, but rather were fees reasonably related
to the regulation of groundwater within the district." The court also found the
classifications between levels of water users to be neither arbitrary nor
unreasonable. /d. at 82.

Reasonableness of a District’s Rule

Whether a groundwater regulation that is otherwise valid is a reasonable exercise of a district’s
regulatory authority is ultimately decided by the courts based upon an assessment of the facts in

'Accord Beckendorff v. Harris-Galveston Coastal Subsidence District, 558 S.W.2d 75, 82 (Tex. Civ. App.—Houston
[14th Dist.] 1977), aff’d, 563 S.W.2d 239 (Tex. 1978) (user fee was a regulatory measure because district’s
enabling legislation contemplated regulation of groundwater production to be achieved in large part by
conditioning the issuance of annual permits upon payment of fee).
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a particular situation. A regulation facing judicial review is required to meet a reasonable basis
test under the substantial evidence rule. Challenges solely to the reasonableness of a regulation
are very difficult to win. As can be seen below, with one exception, these opinions reflect
judicial deference to agency decisions and support for groundwater regulation. The one
exception, High Plains, appears to be an aberration, more likely the result of the bad facts for the
district than of a trend away from judicial deferral to a groundwater district.'

Substantial evidence test requires that a groundwater district’s actions have a reasonable basis
to withstand judicial review

Water Code § 36.253 establishes that judicial review of any law, rule, or order of a groundwater
district is governed by the substantial evidence rule as defined under the Administrative
Procedure Act.” In a substantial evidence review, the Texas Supreme Court in Railroad
Commission v. Torch Operating Co., 912 S.W.2d 790 (Tex. 1995) has held that “[t]he issue for
the reviewing court is not whether the agency reached the correct conclusion, but rather whether
there is some reasonable basis in the record for the action taken by the agency.”

At dispute in Torch Operating Co. was whether the Texas Railroad Commission had authority to
exempt an operator from temporary field rules based on lack of notice when Commission rules
did not specifically require notice.” The court examined whether substantial evidence existed in
the record to support the agency’s decision. Regarding this review, the court explained that,
“[t]his is a limited standard of review that gives significant deference to the agency in its field of
expertise (emphasis added)™ and does not allow a court to substitute its judgment for that of the
agency. The court further explained that, “[s]ubstantial evidence requires only more than a mere
scintilla, and ‘the evidence on the record actually may preponderate against the decision of the
agency and, nonetheless, amount to substantial evidence.””® Regarding whether the record
provided a reasonable basis for the agency decision, the court held that, “[g]iven the
circumstances in this case, it was not unreasonable for the Commission to determine that [the
leaseholder’s] rights were materially affected by the proposed temporary field rules, and that [the
leaseholder] was therefore entitled to notice of the hearing (emphasis added).””

' How a court would interpret statutory authority, when uncertain, should depend upon how a district interprets the
statute. The court in Beckendorff v. Harris-Galveston Coastal Subsidence District, 558 S.W.2d 75, 82 (Tex. Civ.
App—Houston [14" Dist.] 1977), aff’d, 563 S.W.2d 239 (Tex. 1978) held in the instance of a subsidence district,
like groundwater districts created pursuant to the Conservation Amendment, that, “where the meaning of the
provisions of an act is unclear the interpretation given them by the administrative agency charged with its
implementation is entitled great weight.”

Importantly, under § 36.253, the challenged law, rule, order, or act is deemed prima facia valid and the burden of
proof is on the petitioner.

’ Id. at 792.
* Id. at 790-1.
> Id. at 792.
% Id. at 792-3.
7 1d. at 793.
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High Plains justice—court finds a groundwater district’s actions unreasonable

The South Plains Lamesa Railroad v. High Plains Underground Water Conservation District
No. 1, 52 S.W.3d 770 (2001) case provides an example of what happens when a district acts in a
fashion that a court finds to be unreasonable. In this case, after a permittee had drilled and
equipped a well at a cost of $30,000, the district passed a motion revoking the permit and, upon
the applicants’ re-filing of an application that remedied the alleged deficiencies, denied the new
application “to prevent a disproportionate taking of water.”' The district’s action in revoking and
denying a permit were found to be improper by the High Plains court, as the district’s rules
contained no provisions that would authorize denial or revocation of a permit because a well
would produce a disproportionate amount of water.” In addition, the court held that: the action of
the District prohibiting “a disproportionate amount of water to be pumped as it relates to tract
size” was not otherwise authorized by statute because (1) such authority was not clearly
authorized by the Legislature, (2) the statute did not provide reasonable standards to guide the
District in exercising its powers, (3) the District was not authorized to deny a permit to prohibit
the pumping of a disproportionate amount of water to be pumped as it relates to tract size based
upon its alleged discretionary power. >

Justice Quinn, in a concurring opinion, made it clear that the court did not consider the actions of
the district reasonable. The Judge further explained that:

[The District’s] Rule 8 said nothing about a minimum number of acres needed to obtain
particular well permits. So, to use that factor as a basis to revoke a permit already issued
and deny another application pending issuance constitutes a deprivation of fundamental
fairness.

Again, the determination of reasonableness ultimately turned on the facts. The fact that the
district had issued a permit and allowed the permittee to spend $30,000 in completing a well and
then revoked the permit, as can be gleaned from Justice Quinn’s concurring opinion, offended
the court’s sense of justice. It is important to note that, in 2001, the Legislature made significant
amendments to the Water Code authorizing districts to regulate groundwater production on tract
size, and these make much of the analysis in High Plains irrelevant.’ It must be observed as well
that some of the analysis and conclusions in the High Plains opinion has dubious value as
precedent. No writ was filed for the High Plains case, so there is no indication of approval of its
analysis by the Texas Supreme Court. The court also may have been guided more by a desire to
do justice in a particular instance, than conducting a completely fair analysis of groundwater
districts’ statutory authority. For example, the High Plains court concluded that, pursuant to

§ 36.002 recognizing landowners’ rights in groundwater, the rule of capture was the favored
public policy and thus groundwater could not be otherwise regulated in absence of “reasonable

' Id. at 774.
* Id. at778.
3 Id. at 778-79.
Y Id at 782.

> See above discussion on district authority to regulate under Chapter 36 of the Water Code. Districts now have

express authority to regulate production on tract size.
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standards to guide the agency.”' The court’s assertion in High Plains appears to be at odds with
the more express statement of public policy that groundwater districts are the Legislature’s
preferred method of groundwater management, as affirmed by the Texas Supreme Court in
Sipriano. Additionally, the court in the Comanche Springs case recognized that, contrary to the
High Plzains court, the rule of capture gave way to a correlative rights concept in a groundwater
district.

Despite the explicit legislative preference for management by districts, rather than by the rule of
capture or otherwise, the court in High Plains appears to take the position that, without very clear
statutory authority, a district cannot regulate in a manner contrary to the rule of capture. In this
regard, the court appeared to find support for its narrow reading of a district’s authority by
referring to the statutory powers of types of water districts designed for utility provision having
very limited regulatory power, instead of the powers of a regulatory agency, invoking the police
powers. A groundwater district is primarily a regulatory agency equivalent to the Railroad
Commission, albeit with a smaller territorial jurisdiction. An administrative agency has such
powers as are expressly granted or are necessarily implied to effectuate the objectives of those
powers expressly granted.’ In determining the validity of a rule, a court must give consideration
to all applicable sections of its enabling authority, not just one particular section. Texas court
have held that, “[t]he determining factor . . . whether . . . a particular administrative agency has
exceeded its rule-making powers is that the rule's provisions must be in harmony with the
general objectives of the Act involved.” The court in Beckendorff held in the instance of a
subsidence district, like groundwater districts created pursuant to the Conservation Amendment,
that, “where the meaning of the provisions of an act is unclear the interpretation given them by
the administrative agency charged with its implementation is entitled great weight.”

' The court in High Plains acknowledged that pursuant to § 36.002 in effect at that time any ownership rights in
groundwater were “subject to the rules promulgated by the district,” however the court concluded that, “the statute
does not establish reasonable standards to guide the agency in exercising its rule making power as applied to the
expressed public policy favoring the rule of capture.” Id. at 780.

* The court in Pecos County Water Control and Imp. Dist. No. 1 v. Williams, 271 S.W.2d 503, 505 (Tex. Civ.
App.—El Paso 1954, writ ref’d n.r.e.) explained that, “[i]n the field of oil and gas correlative production was
created by specific statutory authority, which authority expressly recognizes the ownership of the surface owner
and merely regulates the production of said oil and gas and is therefore administrative in nature. There is no
similar statute in this field except such as is found in those permitting creation of a water district.”

3 See, e.g., Stauffer v. City of San Antonio, 344 S.W.2d 158, 160 (Tex. 1961) (City Civil Service Commission);
Sexton v. Mount Olivet Cemetery Ass’n, 720 S.W.2d 129, 137 (Tex. App.—Austin 1986, writ ref’d n.r.e.); State
Board of Insurance v. Deffebach, 631 S.W.2d 794, 798 (Tex. App.—Austin 1982, writ ref'd n.r.e.) (“an agency can
adopt only such rules as are authorized by and consistent with its statutory authority.”); Dallas County Bail Bond
Bd. v. Stein, 771 SW.2d 577, 580 (Tex. App.—Dallas 1989, writ denied) (holding an agency’s authority to
promulgate rules and regulations “may be expressly conferred on it by statute or implied from other powers and
duties given or imposed by statute.”); Railroad Comm’n v. Atchison, Topeka, 609 S.W.2d 641, 643 (Tex. Civ.
App.—Austin 1980, writ ref'd n.r.e.); See also State v. Jackson, 376 S.W.2d 341, 344 (Tex. 1964); Stauffer v. City
of San Antonio, 162 Tex. 13, 344 S.W.2d 158, 160 (1961); Dallas County Bail Bd. v. Stein, 771 S.W.2d at 580;
Gerst v. Oak Cliff Savings & Loan Ass’n, 432 S.W.2d 702, 706 (Tex. 1968) (“The only requirement is that an
agency’s rules must be consistent with the laws of this state.”).

* Gerst v. Oak Cliff Savings & Loan Ass'n, 432 S.W.2d 702, 706 (Tex. 1968).
> Id.; State Board of Insurance v. Deffebach, 631 S.W.2d 794, 798 (Tex. App. 1982).
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The Texas Supreme Court has stated the test for reviewing the validity of administrative rules as
follows:

Courts must uphold “legislative” administrative rules if they are reasonable. The rules
need not be, in the court’s opinion, wise, desirable, or even necessary. [1 K. Davis,
Administrative Law Treatise, § 5.05 (1958)]. Such rules need only be based on some
legitimate position by the administrative agency involved. Day v. United States, 611 F.2d
1122 (5th Cir. 1980). Moreover, courts will presume that facts exist which justify the
rules’ promulgation. Texas Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 41
(Tex. 1970).

The Rule at issue is a “legislative” administrative rule because it is based on a grant of
legislative power. 1 K. Davis, supra, at § 5.03. Bullock v. Hewlett-Packard Co., 628
S.W.2d 754 (Tex. 1982).

When a regulatory agency is exercising its police power, the presumption of existence of facts is
further strengthened where the regulation is adopted after notice and hearing.'

In light of the broad powers given to a district in the first place in issuing permits, it would be
virtually impossible for the Legislature to list all the factors that a board could consider when
deciding whether to require a permit. The most obvious ones are set out in Chapter 36. So long
as the district’s rules provide adequate standards for the board to consider when exercising its
discretion and the district’s action is otherwise defendable, a court in the future should not have
such a constrained view of a district’s regulatory powers.

The High Plains court’s analysis of the district’s authority pursuant to § 36.113(d)(2) particularly
seems to miss the mark. This section, at that time, required a district in granting or denying a
permit to consider whether the proposed use of the water unreasonably affected existing
groundwater and surface water resources.” The court interpreted narrowly the district’s authority
under the provision, finding it “not applicable because it is concerned with the proposed use of
water and not the size of the tract where the well is located.” Setting aside the unfortunate
actions of the district, a broader interpretation of the authority under § 36.113(d)(2) would
conceivably provide districts the power to deny an application to produce a significant amount of
groundwater from a small tract based on unreasonable effects to existing groundwater resources.
A supporting rationale would arguably be that, if numerous small tract landowners produced
disproportionately large amounts of groundwater, the total impact might unreasonably affect
groundwater resources in an aquifer.”

' Texas Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 41, 43-44 (Tex. 1970).
? In 2001, the Legislature added the requirement that districts also consider existing permit holders.
> Id. at 781.

* The court in Beckendorff'v. Harris-Galveston Coastal Subsidence District, 558 S.W.2d 75, 81 (Tex. Civ. App.—
Houston [14" Dist.] 1977), aff’d, 563 S.W.2d 239 (Tex. 1978), held that “[a]n individual’s action may be lawfully
regulated when it works in concert with others’ actions to produce an effect, even though the individual action of
itself would be incapable of producing the effect, or is de minimus.”
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In a still more constrained reading of this provision, the court stated that this requirement “does
not apply because water withdrawal may be limited to prevent waste, but prevention of waste
was not the basis of the district’s action.”’ The court’s language suggests that production limits
could only be for the purpose of preventing waste. The opinion failed to mention the district’s
authority to regulate production for other purposes, including minimizing drawdown of the
aquifer, which would appear to be particularly applicable and which the court earlier in its
opinion had recognized as a valid reason for restricting production.” Production limits based on
tract size are a practical means for limiting production and, thus, minimizing drawdown. This
basis had been commonly used for several decades in oil and gas regulation in conjunction with
other factors. The court’s analysis here seems to also say that a permittee can cause unreasonable
effects on groundwater or surface water as long as they do not cause waste.

Railroad Commission production limits upheld by U.S. Supreme Court

Of interest regarding a determination of reasonableness of groundwater districts’ actions,
particularly regarding the setting of production limits, are two U.S. Supreme Court decisions,
which determined that field proration schemes issued by the Railroad Commission did not
constitute a violation of due process rights under the Fourteenth Amendment. These are Railroad
Commission v. Rowan & Nichols Oil Co., 310 U.S. 573, 60 S.Ct. 1021 84 L.Ed. 1368 (1940)
(herein “Rowan I”), and Railroad Commission v. Rowan & Nichols Oil Co., 311 U.S. 570, 61
S.Ct. 343 85 L.Ed. 358 (1940) (herein “Rowan II"’). The Court in Rowan [ specifically noted that
the “reasonable basis” requirement for proration schemes in the Texas statute opened up the
same inquiry resulting from the claims under the Due Process Clause.’ In Rowan I, the Railroad
Commission had issued rules that had given a greater allowable to marginal wells, many of
which were on smaller tracts, on the basis that, without the allowable, it would not have been
economical to even drill the marginal well. The production limits in the proration scheme were
based in part on amount of surface acreage and in part on an allowable issued by the
Commission. The alleged result of the greater allowable for marginal wells was that wells on
small tracts could essentially produce the same amount of oil as wells on larger tracts; a situation
which the larger tract leaseholders claimed was confiscatory. The Court noted conflicting expert
opinion on the effects of the exception for marginal wells and ultimately concluded that, “[i]t is
not for the federal courts to supplant the Commission’s judgment even in the face of convincing
proof that a different result would have been better.”* In Rowan II, the Commission had adjusted
its proration scheme and added factors which took into consideration “two other factors—bottom
hole pressure and the quality of the surrounding sand of the wells . . ..”> The Court again gave
deference to the expertise of the Commission declaring that: “[t]he real answer to any claims of

'1d.

Regarding § 36.116 the court stated, “[t]his section authorizes a district to provide for well spacing and regulation
of production to (1) minimize the drawdown of the water table or (2) the reduction of artesian pressure (3) to
control subsidence or (4) to prevent waste.” Id. at 777.

3 1d. at 584.
*Id
5 Rowan II at 573.
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inequity or to any need of adjustment to shifting circumstances is the continuing supervisory
power of the expert commission.”"

Should Texas courts give the same level of deference to groundwater districts and their methods
of setting well production limits as given by the U.S. Supreme Court to actions of the Railroad
Commission in its Rowan I and Rowan II opinions, then groundwater districts would apparently
have broad authority to regulate production by various means.

Recommendations

Numerous gaps persist in the Texas groundwater regulatory scheme. Recently, Professors Kaiser
and Skillern have identified three critical areas of concern in Texas groundwater law related to
the effects of the rule of capture: well interference, aquifer over-drafting, and aquifer mining.” In
describing these areas of concern, these commentators observed that, “[m]ost well interference
problems arise when high-capacity commercial, irrigation, and municipal wells are located near
lower-capacity domestic wells.”

The consequences of over-drafting include progressively higher water costs, subsidence, and
water quality degradation.” In addition, aquifer mining reduces the State’s options when
responding to dry spells and drought and may impact future economic opportunities.” In most
instances, groundwater districts can alleviate these problems if they are created in areas of
concern. Nevertheless, there is room for improvement in the legislation authorizing groundwater
districts and the State’s general approach to groundwater district regulation. Some areas for
consideration that have been identified are discussed below.

Further Support for Creation of Additional Districts or Annexation
to Existing Districts and Additional Guidance for Consistency

Groundwater districts are increasing, but are still a patchwork quilt over Texas. The Legislature
may want to consider providing further support for the establishment of additional groundwater
districts or annexation of areas having groundwater supplies into existing districts. With more
districts, there will be an even greater patchwork quilt of district rules than now. For this reason
and for the sake of consistency among similarly situated districts, the Legislature may want to
provide guidance to districts by setting forth both the statutory powers and duties of groundwater
districts in more detail.

' Id. at 577.

? Ronald Kaiser & Frank F. Skillern, Deep Trouble: Options for Managing the Hidden Threat of Aquifer Depletion
in Texas, 32 TEX. TECH L. REv. 249, 255-58 (2001) (stating “[o]ver-drafting of aquifers is a significant Texas
problem. This condition results from withdrawing water from an aquifer at a rate faster than its natural, or
artificial, recharge rate. If this practice continues for a long period of time or, if the aquifer has limited or little
recharge, over-drafting is called mining.”)

3 1d. at 255.
4 1d. at 257.
SId.
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More Authority to Districts for Protecting Other Landowners from Drainage

Currently, Chapter 36 of the Water Code lacks sufficient guidance regarding the extent that
groundwater districts can protect landowners' from unreasonable effects of drainage by others’
wells on adjacent or nearby property, especially landowners not currently using their
groundwater rights. Chapter 36 does require districts in the permitting process to consider
whether a proposed use unreasonably affects existing permit holders, but provides no further
direction regarding what constitutes an unreasonable effect and what action a district may take if
it determines unreasonable impacts exist. While district regulation of production or aquifer
depletion provides ancillary benefits to non-producing landowners, there may be a limit to
district rulemaking to provide this protection. This objective may be accomplished by districts
simply by providing explicit authority to consider unreasonable impacts on other landowners,
whether currently producing or not, and authority to take reasonable and appropriate action in
setting production limits through the planning, rulemaking, and permitting process which are
reasonably protective of other landowners’ continuing access to groundwater, if such protection
is possible. More radical approaches may be to authorize compulsory pooling or field unitization.

Provide More Explicit Authority to Districts for Regulating Depletion
in Low-Recharge Aquifers

One approach to more extensive regulation in low-recharge aquifers is to have a state or regional
policy developed after local and regional input to establish depletion targets. Another approach
may be more specific legislative support to districts for depletion management of low-recharge
aquifers, in addition to existing authority that include production limits and management plan
implementation.

Authorization to Require Mitigation to Offset Impacts

The Legislature may want to consider providing clear authorization for mitigation to offset
impacts of particular types of high impact projects comparable to the Texas Commission on
Environmental Quality mitigation requirements for surface water projects.

Further Clarify District Authority to Apply New Regulations to Existing Uses

In Chapter 36 of the Water Code, the Legislature has authorized districts to issue permits subject
to the district’s rules. Despite the fact that districts have issued permits which are explicitly
subject to the districts rules, especially regarding depletion, permittees in districts continue to
argue that a district cannot require additional production limitations or requirements. If existing
wells or production amounts are off limits to imposition of production limits, it may make it
impractical for a district to properly respond to changed circumstances, or implement the State-
mandated planning process. The Legislature may want to further clarify districts’ authority in
applying new regulations to existing uses, especially in fulfilling management objectives
required to be developed and implemented under the State-mandated planning process.

! References to “landowner” herein include landowners and their assigns.
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Expressly Provide that Chapter 36, along with the Rulemaking Authority
Provided, Should be Interpreted Broadly

The Legislature may want to assist a broad interpretation of district authority by stating explicitly
in Chapter 36 that districts’ powers pursuant to that chapter are to be interpreted broadly and that
the delegation of rulemaking authority by the Legislature to groundwater districts is to be
considered a broad delegation, including rulemaking required to effectuate district management
plans.

Protection of Springflows and Prevention of Federal Intervention in
Groundwater Regulation

Many believe there is a need, through groundwater regulation, to protect springflows, especially
when necessary to prevent federal intervention under the Endangered Species Act. Threat of such
intervention is reported as a factor in the establishment of the Edwards Aquifer Authority.'
Besides the Edwards Aquifer Act,” Chapter 36 may be interpreted to have a similar intent in its
requirement that a district, in granting or denying a permit, consider impacts on surface water
resources.” Undeniably, in some areas, groundwater pumpage negatively impacts springflow and,
as a result, affects surface water rights and the environment. Protection of springflows from some
aquifers, however, may be very difficult.

Authority to Prevent Waste of Groundwater Needs Clarification

In City of Corpus Christi v. City of Pleasanton, 276 S.W.2d 798 (Tex. 1955), the Texas Supreme
Court, interpreting a statute restricting the use of artesian well water, upheld the transportation of
groundwater in a watercourse even though up to 74% of the groundwater produced was lost in
transit. Significant transportation and storage losses of groundwater impact groundwater
resources in the district of origin because much more groundwater must be extracted to deliver
the same amount of water. Some proposed projects may lead to serious groundwater waste,
particularly groundwater from aquifers being mined.* Groundwater districts may already have
the authority to prevent such waste, > however, further clarification will ensure that another
scenario like that litigated in Corpus Christi is prevented or to prevent unnecessary restrictions
when the aquifer is not being mined. For areas still currently outside any groundwater district,

'One article noted that, “[t]he Federal district court opinion also included threats of federal intervention if Texas
failed to change State law to control water use in the Edwards Aquifer.” McCleskey, supra at 219.

2 Act of Sept. 1, 1993, 73d Leg., R.S., ch. 626, 1993 Tex. Gen. Laws 2350-2372.
3 See TEX. WATER CODE § 36.113(d)(2) (Vernon Supp. 2004).

* The Star-Telegram reported, for example, that a representative for Mesa Water, Inc. stated they, “could build a
pipeline from its planned Roberts County well field to a location on the Brazos, releasing water into the river
north and west of Possum Kingdom Lake.” Bob Cox, Pickens’ Water Plan is Getting Attention, FT. WORTH STAR-
TELEGRAM, Nov. 26, 2003, at http://www.dfw.com/mld/dfw/business/7358165.htm.

>See Corwin W. Johnson, The Continuing Voids in Texas Groundwater Law: Are Concepts and Terminology to
Blame?, 17 ST. MARY’S L.J. 1281 (1986).
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either a statutory prohibition against such waste needs to be adopted or areas susceptible to this
type of groundwater transportation need to be included within a district.

District Regulation of Transportation Should be Clarified

Section 36.122 regarding transportation of groundwater out of district, as a whole, is highly
convoluted, and a district’s practical authority under this statute needs clarification. Under

§ 36.122(f), the Legislature requires districts to consider additional factors in reviewing a
proposed transfer of groundwater out of districts. Despite the authority to consider, among other
things, the “projected effect of the proposed transfer on aquifer conditions, depletion, subsidence,
or effects on existing permit holders or other groundwater users within the district,”" the statute
does not permit a district to “impose more restrictive permit conditions on transporters than the
district imposes on in-district users.” Thus, if a district does find under § 36.122(f)(2) that a
“proposed transfer” negatively impacts aquifer conditions or permit holders, the district has no
additional authority to address the special impacts. It would appear that the Legislature should
authorize a different treatment for a transfer if a district finds that a proposed transfer would have
a unique and negative impact in a district. This finding should serve as a rational basis under the
State and Federal Constitutions for regulating that transfer in a manner different from in-district
uses not causing such impacts.

Changing the Big Picture—A Job for a Select Legislative/Executive
Committee?

In terms of bigger changes, several commentators have recommended more sweeping reforms
based upon a review of groundwater management systems used in other states which include
correlative rights, reasonable use, and prior appropriation systems, among other things. Various
forms of these systems have been recommended for implementation in Texas over the years,
based upon an examination of the effectiveness in other states and the compatibility with Texas
current regulatory scheme. This issue requires careful study. For example, in many parts of the
State, adoption of a form of regulation based on land ownership, such as reasonable use or
correlative rights, could cripple municipal and industrial groundwater users that have wells on
small tracts of land. These types of issues are of such a complex nature that they may be beyond
the ability of a fast-paced legislative committee to handle. The Governor, Lt. Governor, and
Speaker of the House may wish to establish a select groundwater committee to take up this
subject. Such a committee should include a broad based group of legal and technical experts and
stakeholders so that a well reasoned analysis can be provided that fairly assesses where Texas
needs to go.

" TEX. WATER CODE § 36.122()(2).
2 TEX. WATER CODE § 36.122(c).
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Conclusion

The need for groundwater regulation in Texas is manifest and becomes more urgent with each
passing year. Despite increasing numbers of groundwater districts in Texas, many areas of the
State are still outside of any district boundary and are essentially subject only to the rule of
capture. If these areas are to benefit from the evolving public policy to protect groundwater
supplies, then it would be prudent to include these areas within a groundwater district.

Where there are districts, the Legislature has vested in groundwater districts significant authority
to regulate production. If groundwater districts are indeed the Legislature’s preferred method of
groundwater regulation, the Legislature may quiet some of the unnecessary disputes by placing
district authority to regulate in certain manners beyond any doubt, as recommended herein. The
need for such action is urgent, and is better taken now rather than in the midst of a water crisis
when harsh restrictions on groundwater production may become a necessity.
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Chapter 4

The Rule of Capture — “If It Ain’t Broke . . ..”

Douglas G. Caroom and Susan M. Maxwell
Bickerstaff, Heath, Smiley, Pollan, Kever & McDaniel, LLP

We agree that some aspects of the English or common law rule as to underground
waters are harsh and outmoded, and the rule has been severely criticized since its
reaffirmation by this Court in 1955. Most of the critics, however, recognize that it
has become an established rule of property law in this State, under which many
citizens own land and water rights. The rule has been relied upon by thousands of
farmers, industries, and municipalities in purchasing and developing vast tracts of
land overlying aquifers of underground water.

— Friendswood Dev. Co. v. Smith-Southwest Indus., Inc., 576

S.W.2d 21, 28-29 (Tex. 1978).

To imply now that the rule of capture has not been addressed by the Legislature is
inaccurate and overlooks a comprehensive water plan in which groundwater
districts and regulation of groundwater pumping are an integral part. It is also a
disservice to the individuals who so willingly serve on the groundwater district
boards.
— J. E. ‘Buster’ Brown, Legislature long ago addressed state’s
water issues, AUSTIN AMERICAN-STATESMAN, Jan. 26, 2004.

Introduction

For 100 years, the legislature has had a standing invitation from the Texas judiciary to exercise
its constitutional authority and modify the rule of capture if it believes that such an action would
be in the best interests of the people of Texas.' For 100 years, the legislature has declined that
invitation. Now, as the 79™ Legislature approaches it is considering taking some further action
regarding state policy and local management of groundwater resources. Among the study issues
outlined in the first interim charge of the newly created Senate Select Committee on Water
Policy are the rule of capture and the role of groundwater conservation districts.

The rule of capture was adopted in Texas a century ago to provide a standard for resolving
conflicts between adjoining property owners. Since then, as noted by the Texas Supreme Court
in Friendswood, it has been relied upon by property owners and water suppliers throughout the
state in making investments, acquiring property and planning water supplies for the future. In the
authors’ opinion, abandoning the rule now is unnecessary. The vast majority of Texas’
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groundwater resources are subject to regulation by groundwater conservation districts (GCDs) in
which the rule of capture does not operate on an unrestrained basis.

Commentators are fond of bemoaning the harsh results produced by the rule of capture and
characterizing Texas’ status as “the last state still using the rule of capture” as an embarrassment.
In so doing, they are wrong on both counts. Texas is not the only remaining state adhering to the
rule of capture, in spite of statements by courts® and commentators to the contrary.” Several other
states recognize the common law rule as their rule of groundwater ownership, although
exceptions and limitations may have been applied to the rule, as in Texas. The states whose
current groundwater regimes most closely resemble Texas’ include Indiana, Louisiana, and
Maine.” Like the Texas Supreme Court in Sipriano, the Supreme Judicial Court of Maine has
recently declined an invitation to “depart from the common law absolute dominion rule” (in that
case, to adopt the groundwater use rules set forth in the Restatement (Second) of Torts § 858).
The reasoning of the Maine court, in response to an argument that the common law rule is based
upon faulty science, echoes the current debate in Texas:

We decline to abandon the absolute dominion rule. First, we are not convinced that the
absolute dominion rule is the wrong rule for Maine. . . . Although modern science has
enlightened our knowledge of groundwater, this does not mean that the rule itself has
interfered with water use or has caused the development of unwise water policy. . . .
Furthermore, for over a century landowners in Maine have relied on the absolute
dominion rule. In the absence of reliable information that the absolute dominion rule is
counterpr(gductive and a hindrance to achieving justice, we will not depart from our prior
decisions.

Commentators’ schemes for classifying states’ groundwater laws vary; however, there are a
number of other states that continue to rely on a modified version of the common law rule of
capture or absolute ownership for at least some of their groundwater resources. These include
Connecticut, Georgia, Mississippi, and Maryland.” Other states, namely Rhode Island and
Massachusetts, have been recognized as following the rule of absolute ownership, though their
most recent court decisions have not squarely addressed the issue of groundwater ownership.®
Texas is comparable. Most of its groundwater production is not under an unmodified rule of
capture because most of it is within groundwater conservation districts.

The fundamental purposes of the East court in adopting the rule of capture were to provide the
certainty necessary to support the investment of capital and economic development in Texas and
to provide a clear rule for resolution of conflicts between property owners.’ The rule of capture,
as it has been implemented by the courts of Texas, fulfills these purposes admirably. Moreover,
the harsh results feared by many have been infrequent in the past and are becoming less and less
likely in the future. The reason for this is the availability of groundwater conservation districts
that can be formed on a local option basis and provide a ready remedy to prevent abuse of the
rule. The availability of these districts in areas needing groundwater management complements
and limits the common law rule. As discussed in the section Groundwater Conservation Districts
and Their Regulatory Approaches, most groundwater production in Texas is now regulated by
GCDs. Moreover, in unregulated areas as demands on groundwater increase, the rule of capture
provides a real incentive for landowners to exercise their option and form local groundwater
districts, to allow effective and equitable planning and management of the resource.
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This paper will examine the parameters of the rule of capture as it has been developed by Texas
courts and GCDs’ regulations of landowners’ rights under the rule of capture. Additionally, in
light of recent experience with local regulation, it offers some suggestions for refining the
regulatory authority of GCDs to avoid interfering with those legitimate public policy goals that
initially supported adoption of the rule of capture.

Parameters of the Rule of Capture

To What Does it Apply?

The rule of capture applies, with few exceptions, to “groundwater,” as that term is defined in the
Texas Water Code — water percolating below the surface of the earth.'® Not all underground
water meets this definition. Specifically, two types of underground water are considered to be
property of the State, and the principles governing allocation and use of surface water apply.
First, “underflow” is that portion of the flow of a surface watercourse that flows through the sand
and gravel deposits beneath the surface of the bed of the stream; underflow is hydrologically
connected to the surface flow of the stream and moves in the same direction.'’ Second, the courts
make a critical distinction between percolating groundwater and groundwater flowing in well-
defined and known subterranean channels and streams. The landowner’s rights with respect to
the latter are the same as would apply for a surface watercourse. The subsurface watercourse,
however, must have all the characteristics of a surface watercourse, namely beds, banks that
form a channel, and a current of water."?

There is a presumption, however, that all underground waters are percolating groundwater. As
the Texas Supreme Court has stated:

In the absence of [evidence of an underground stream with a defined channel], the
presumption is that the sources of water supply obtained by such excavations are ordinary
percolating waters, which are the exclusive property of the owner of the surface of the
soil, and subject to barter and sale as any other species of property."

Is it a Rule of Tort Law or a Rule of Property Law?

Two labels are commonly utilized to characterize the common law rule of groundwater
ownership: “absolute ownership” and “rule of capture.”'* One is clearly suggestive of a rule of
property law while the other could easily be limited to resolution of damage disputes between
neighboring landowners. Each label can be misleading. The term “rule of capture” is suggestive
of a common law rule of decision. In fact, as discussed in the section What Does the Property
Owner Actually Own?, it is a rule of property law providing that the landowner actually owns the
groundwater located under his property, whether it is used or not."” Similarly, as Professor
Johnson has argued, the term “absolute ownership” misleads by implying that groundwater
ownership is “a super-right subject to no limitation whatever, even legislative control.”'® Such an
implication is incorrect. Groundwater ownership is subject to reasonable regulation through the
legislature’s exercise of the police power, as evidenced by the statutory groundwater
conservation district scheme in place for decades in Texas.
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Unlike most other western states, Texas has a general regulatory program only for surface water,
and not groundwater. In Texas, surface water is considered property of the State, while
groundwater is considered the property of the owner of the surface estate, and is treated much
like a mineral or oil and gas. The owner, however, has only the right to pump the water. Under
common law he has no right to save it for later use or protect it against use by others.

What is the “Rule of Capture” in Texas?

In Houston & Texas Central Railway Co. v. East,"” the Texas Supreme Court adopted the
English common law rule of Acton v. Blundell'® that the owner of the land may pump unlimited
quantities of water from under his land, regardless of the impact that action might have upon his
neighbor’s ability to obtain water on his own land. Neither an injunction nor damages will lie to
prevent such action.

The Comanche Springs case' applied the principles of the East case to groundwater uses that
affect surface water supplies. The plaintiff, a statutory senior appropriator of surface water,
complained that the defendant’s well had reduced springflow of Comanche Springs to such an
extent that insufficient water was available for irrigation. The court noted that the plaintiff’s right
to use the water attached only after the water emerged from the ground. Prior to such emergence,
the defendant could use any amount of percolating water, regardless of the impact upon others.?

A surface estate owner need not use groundwater on the premises of the surface estate. The
surface estate owner may sell the groundwater she captures below her surface estate for off-site
use by a third party.”' The use of groundwater at a distant location, even though the majority may
be lost in transit, is also permissible. In City of Corpus Christi v. City of Pleasanton,”” the Texas
Supreme Court approved Corpus Christi’s transportation of artesian well water along 118 miles
of surface watercourses to its diversion point, even though at times as much as two thirds to three
fourths of the original supply was lost in transit due to evaporation, seepage, and transportation.

Only two significant limitations exist at common law on the landowner’s right to capture and use
percolating water. First, the landowner cannot capture and use percolating water maliciously
with the purpose of injuring a neighbor or in a manner that amounts to wanton and willful waste
of the resource.”® Second, since 1978 an action for damages would lie for the negligent pumping
of groundwater that caused subsidence of neighboring land.**

In the Barshop case decided in 1996, a unanimous Texas Supreme Court recognized another
exception to the rule of capture, legislation providing for regulation of pumping.® The Edwards
Aquifer Act granted the Edwards Aquifer Authority (EAA) substantial power to regulate
groundwater withdrawals by well from the Edwards Aquifer.”® In Barshop, the Court upheld the
constitutionality of the Act, which imposed caps on groundwater withdrawals within the
jurisdiction of the Authority, against facial challenges that the Act deprived landowners of their
rights under the rule of capture. Significantly, the Court recognized the necessity of
compensating landowners for rights developed under the rule of capture that were taken through
regulation by the EAA,*” and reserved “as applied” constitutional challenges for a later date.

In the Ozarka case decided by a unanimous Texas Supreme Court in 1999, the Court was urged
to reconsider the holding of East and to change the common law rule of capture to the beneficial
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purpose doctrine or a rule of reasonable use.”® The rule of reason would limit the common law
right of a surface owner to take water from a common reservoir by imposing liability on
landowners who “unreasonably” use groundwater to their neighbors’ detriment.”’
Acknowledging that the efficacy of the groundwater management methods chosen and
implemented by the legislature “has been a matter of considerable debate,” the Court
nevertheless declined to change the rule of capture. Because of the legislature’s attempt in 1997
to improve Texas’ groundwater management through Senate Bill 1 (“SB 17),*° the Court
concluded it was inappropriate at this time to “insert itself into the regulatory mix.”'

What Does the Property Owner Actually Own?

An issue has arisen in recent years, in both the judicial and legislative contexts,’* as a result of a
strategy by some groundwater conservation districts to limit or define a property owner’s rights
under the rule of capture in order to insulate GCDs against claims that their regulations “take”
the property owners’ groundwater rights in the constitutional sense. The issue is whether a
“vesting” requirement exists in connection with the exercise of groundwater rights, that is, must
a property owner have exercised his rights by pumping and putting groundwater to use under the
rule of capture in order to have a constitutionally protected property right? In Barshop, the EAA
staked out its position on this fundamental issue, arguing that the rights of property owners to
pump water in the future could not be taken by the Edwards Aquifer Act because such a right
was not yet vested and therefore not constitutionally protected. The court found it unnecessary to
address the issue, expressly declining “to definitively resolve the clash between property rights in
water and regulation of water.”>

The argument favoring the vesting requirement asserts that the property owner has no actual
ownership interest in the groundwater beneath the surface of his land. Under this view, the rule
of capture only gives the property owner a right to capture that water; until it is captured, the
property owner does not actually own the water.”* The contrary argument asserts that the water,
like other resources beneath the surface of the land, is owned by the property owner so long as it
is located beneath his land. Under this view, the fact that under the rule of capture the landowner
cannot insist that the water be maintained in place does not detract from his ownership of the
resource while it is there.

In the authors’ opinion, the argument for a vesting requirement misses the mark. Application of
this rule, derived from surface water rights, to ownership rights in groundwater simply makes no
sense. In the appropriative system for surface water, the water right holder effectively owns a
license or inchoate right to appropriate a certain quantity of state water from a particular source,
for a particular use. Only when such water is lawfully put to beneficial use is the water right
perfected, and only at that point does the water right become vested property.>> No such
requirement has ever been articulated in connection with the rule of capture.

Quite to the contrary, the rule of capture’s alternative name, the rule of “absolute ownership,” as
well as courts’ discussion of property owners’ rights under that rule, strongly refute the notion
that the property owner has no ownership interest in groundwater beneath his property. The fact
that rights under the rule of capture can, and have been, limited by local regulation does not alter
the fundamental nature of groundwater ownership as a property right; every type of private
property can be lawfully regulated in some way. The common law rule of groundwater
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ownership is based on the idea that “he who owns the soil owns it to the lowest depth below.”*°

Under the rule, percolating groundwaters are considered part of the land in which they are found
and therefore belong to the owner of the land.” In East and its subsequent major cases revisiting
the common law rule, the Texas Supreme Court has repeatedly endorsed the premise that
landowners have a property right in groundwater located underneath their property.*® The Texas
Legislature and the Attorney General have also recognized the landowner’s property rights in
groundwater.>

Further support for the proposition that the landowner actually owns the resource prior to
reducing it to possession is provided by recent legislation. In 2003, the legislature, through
House Bill 803, amended the Texas Property Code to adopt specific procedural and substantive
requirements for the condemnation of groundwater rights. One requirement is that the court must
consider evidence relating to the market value of the groundwater rights “as property apart from
the land in addition to the local market value of the real property” and whether evidence admitted
at the hearing shows “that the real property may be used by the political subdivision to develop
or use the rights to groundwater for a public purpose.” If such findings are made, the court may
assess damages to the property owner based on separate considerations of the market value of the
real property and of the groundwater rights, with a variety of specific factors that must be
considered in the valuation of the groundwater rights.*' This treatment of groundwater rights as a
component of property to be considered and valued apart from the land itself is entirely
inconsistent with the idea that the property owner has no compensable ownership right that can
be “taken” through GCD regulation.

Local Regulation of Groundwater Production and Use

Groundwater Conservation Districts

Groundwater, like other species of real property, is subject to reasonable regulation under the
police power to protect the public health and welfare. Moreover, like oil and gas property rights,
this general regulatory authority is supplemented by the mandates of the Conservation
Amendment, Article XVI, §59 of the Texas Constitution. Exercise of the State’s regulatory
authority to date has been limited to local or regional groundwater conservation districts, usually
created on a local option basis, and usually based on county lines.* The legislature has explicitly
emphasized in recent enactments that GCDs “are the state’s preferred method of groundwater
management through rules developed, adopted, and promulgated by a district” in accordance
with Chapter 36 of the Texas Water Code.™ In recent years, the legislature has made various
amendments to the Water Code to encourage the creation of groundwater districts, whose role is
to manage and protect groundwater within their jurisdiction.

GCDs can be created either by the Texas Commission on Environmental Quality (TCEQ)**
pursuant to provisions of general law, or by special act of the legislature. By far the more
common practice has been legislative action. As part of Senate Bill 2 (“SB 2”),* the legislature
ratified or created a number of new groundwater districts, and provided a streamlined process for
creation of a district upon petition of landowners to TCEQ.*® In creating a GCD by special
legislation, the legislature may modify the powers, authorities, management, or funding
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mechanisms provided by general law. In most cases, however, the regulatory and other authority
of legislatively created districts tracks those of general law districts closely.

General Law GCDs’ Regulatory Powers

Regulatory authorities of a GCD are broad, and are implemented in two ways: rulemaking and
permitting. First, the GCD has general authority to make and enforce rules, “including rules
limiting groundwater production based on tract size or the spacing of wells, to provide for
conserving, preserving, protecting, and recharging of the groundwater or of a groundwater
reservoir or its subdivisions in order to control subsidence, prevent degradation of water quality,
or prevent waste of groundwater . . . .”*’ Second, with the exception of “exempt wells,”* and
“grandfathered” wells existing at the time of district creation (if the GCD chooses to exempt
them), all wells in the GCD must receive a permit from the district. This permitting requirement
provides an opportunity for the district to impose limits on spacing and production.

Groundwater conservation districts, however, have not had unfettered control over groundwater
production and use. In the High Plains case,” the Amarillo Court of Appeals refused to
recognize the authority of a district to deny or revoke permits for taking disproportionate
amounts of water in relation to tract size. Reaffirming the rule of capture doctrine, the court
rejected the district’s actions because GCDs lacked any “clear authority” to regulate pumping in
this manner, as must be expressly given by the legislature.”® The court further concluded that the
legislature had not established reasonable standards to guide groundwater districts in exercising
their rulemaking powers in this manner.”’

The legislature responded to the High Plains decision through SB 2, amending Water Code §
36.116 to explicitly provide that a groundwater district may make and enforce rules limiting
groundwater production based on tract size or well spacing.’® That legislation also provided that
in promulgating rules limiting groundwater production, a GCD may preserve “historic use”
before the effective date of the rules, “to the maximum extent practicable consistent with the
district’s comprehensive management plan.””* In regulating production based on tract size or
acreage, a district may consider the service needs or service area of a retail water utility.”*

In 2003, the 78th Legislature expressly provided authority for GCDs, based on their
determinations of varying conditions, to adopt different rules for each aquifer, aquifer
subdivision, geologic strata, or overlying area within their boundaries.”® A district’s method of
regulating groundwater production shall also be tailored according to the hydrogeological
conditions of the aquifer(s) within the district, and may limit amounts of production based on
contiguous surface acreage.’

One area of particular current interest is the ability of a GCD to impose limitations on the export
of groundwater from the district. Water Code § 36.122, adopted as part of SB 1 and substantially
amended by SB 2, provides express but limited authority for a GCD to regulate the transfer of
water out of the district. A district may promulgate rules requiring a well permit (or permit
amendment) for transfers of water from the district, but may not impose more restrictive permit
conditions on transporters than it imposes on existing in-district users.”” However, a district may
also impose a reasonable fee or surcharge for an export fee under one of several statutory
methods.”
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In reviewing a proposed groundwater transfer, the district shall consider 1) the availability of
water in the district and in the proposed receiving area, 2) the projected effect of the proposed
transfer on aquifer conditions, depletion, subsidence, or effects on existing permit holders or
other groundwater users within the district, and 3) the approved regional water plan and the
district’s certified management plan.’” Permits involving a groundwater transfer must specify the
amount of water that may be transferred out of the district, which may be periodically reviewed
and limited, and the period for which the water may be transferred.®” A district may not adopt
rules expressly prohibiting groundwater export, and may not deny a permit based on the fact that
the applicant seeks to transfer groundwater, but may limit a permit if the above mentioned
conditions warrant.'

Water Management and Planning

Each groundwater district is required to develop a comprehensive management plan that
addresses various management goals. Those goals, as applicable, include promoting the most
efficient use of groundwater, controlling and preventing waste and subsidence, and addressing
conjunctive surface water management issues, natural resource issues, drought conditions, and
conservation.” District management plans are to include specific objectives and performance
standards, detailed actions and procedures designed to effect the plan, and estimates of useable
groundwater, groundwater use, recharge, and projected water supply and demand within the
district. Water supply needs are to be addressed in a manner “not in conflict” with the
appropriate approved regional water plan. The district must also adopt rules necessary to
implement its management plan.®’ The statute now requires GCDs to develop their plans (or any
plan amendments) using the district’s best available data, as well as any groundwater availability
modeling information provided by the Texas Water Development Board (TWDB),** and to
forward their plans to the regional water planning group for consideration in its planning
process.”” However, as discussed in the sectionOversight of Groundwater Management Plans,
state agencies have little or no substantive authority over the content or enforcement of GCDs’
groundwater management plans.

Texas’ Experience Under Local Regulation

Groundwater Conservation Districts and Their Regulatory Approaches

As of September, 2003, there were eighty-eight (88) groundwater conservation districts
throughout Texas, of which 80 have been confirmed.*® The number of districts has doubled
during the last five years. Over half of the total land area of Texas is within a groundwater
conservation district. Even more significantly, however, almost 90 percent of groundwater
produced in Texas comes from counties with such a district.” Any further judicial or legislative
reexamination of the rule of capture and Texas policy on groundwater management must
therefore take place against the backdrop of the regulatory track record of this system of districts.

The extent to which GCDs’ substantial powers are exercised and the manner in which they are
exercised are determined by the directors of each local district. A recent review of the regulatory
approaches of GCDs, which included information regarding all but eleven (11) of the existing
districts, demonstrates that most GCDs have adopted some form of regulations over well spacing
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and groundwater production.®® Of the districts identified with one or more types of spacing
requirements, thirty-six (36) impose requirements on spacing from property lines, thirty (30)
impose requirements on spacing from other wells, and eight (8) impose some other form of
spacing requirement. Twelve (12) districts have regulations limiting the number of wells that can
be located in a particular acre or section. Most districts also regulate well production on acreage
or some other basis. Finally, thirty (30) districts have exercised their rulemaking authority over
out-of-district groundwater transfers. Thus, the possibility of harming one’s neighbor under the
rule of capture has been addressed by virtually all GCDs.

Districts’ Experience With the Rule of Capture

Whatever potential problems that pumping under the rule of capture theoretically may present,
anecdotal water use and water management history in Texas does not appear to reveal many
instances in which real problems have actually developed. In two well-known cases, problems
caused by overpumpage have become the catalysts for creation of special law GCDs, namely the
Edwards Aquifer Authority and the Harris-Galveston Coastal Subsidence District. To evaluate
the impact of pumping under the rule of capture, an email questionnaire was sent out to most of
the existing districts in Texas,” which sought rule of capture horror stories by posing the
following two questions:

1) Are you aware of any such “horror stories,” in which pumping under the rule of
capture, either before or after formation of your district, has caused serious problems? If
so, please give a brief description.

2) Have landowners’ asserted rights under the rule of capture presented a serious
regulatory problem for your district? If so, please give a brief description.

As of the time of publication, responses to the questionnaire had been received from general
managers or board representatives of about 40 percent of the districts surveyed. These
respondents represent a variety of locations in the Panhandle, Central and Southeast Texas, and
the Big Bend area, and include relatively new districts and some that have been in place for half
a century. While this type of survey is admittedly nonscientific, the results are significant for
what they do not contain: Few districts responding identified a significant problem related to
either of these two questions. (In fact, the most common responses were simply an unqualified
“no.”

One district described a situation in which a local municipality, immediately prior to the
district’s formation, had opted to drill a series of wells within close proximity to each other and
stated that, while these wells have sustained to date, the district is concerned regarding their
viability in the future. Another identified an extremely large well that could have significantly
impacted the aquifer and springflows, had it not been subject to district regulatory efforts.
Another commented that the district’s setback rule had alleviated a previous problem with wells
being drilled immediately adjacent to other landowners’ property lines. Several districts reported
having had difficulty with improperly spaced competing wells, including some instances in
which larger (municipal, irrigation, or water supply corporation) wells have impacted
neighboring shallow domestic wells; districts also report, however, the effectiveness of their
regulatory approaches, including spacing rules and hearing processes, in alleviating such
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problems. Several districts reported instances in which general overpumpage in the area had
caused wells (small domestic, or even large municipal) to fail. One major district reporting such
problems, however, clarified that this occurs in the area where the district’s rules have not yet
been phased in, and further noted that the problem has led to reluctant but widespread support for
district regulation.

Other respondents’ comments also emphasized the effectiveness of district rules in tempering the
rule of capture and protecting private property rights. One noted that, during his district’s current
process of rule revision, those landowners initially expressing concerns based on the rule of
capture were satisfied once they understood the protections made available through the district’s
regulatory authority. Several respondents noted the benefit to all area landowners of the district’s
aquifer monitoring and evaluation studies, but acknowledged that it takes time to overcome
misperceptions and to educate their constituents regarding the function and benefits of GCD
management and regulation. To be sure, some districts have encountered resistance from some
landowners, to the general notion that their property or privacy rights may be infringed or to the
district’s specific regulatory requirements. Several districts commented on the challenges of
leveling the playing field among vastly competing interests, and noted that they anticipate
resistance if they attempt to impose production limits. Regulatory methods have varied
significantly — in both kind and degree — among districts, depending on local demands and the
unique features of each aquifer. Various respondents commented on the need for local control
precisely because it is responsive to this diversity. One remarked that the combination of the rule
of capture and Texas’ system for local regulation works well because it compels the creation of a
GCD in areas of Texas that need local regulation. He further commented, however, that districts
need the money, authority and enforcement tools to do their job effectively.

Property Rights Implications of Groundwater District
Regulation

Conflicts Between GCD Regulation and Landowners’ Rights

Modifications of District Rules

The Texas Water Code itself recognizes the tension between groundwater ownership under the
rule of capture and the power of GCDs to regulate the exercise of those rights:

The ownership and rights of the owners of the land and their lessees and assigns to
groundwater are hereby recognized, and nothing in this code shall be construed as
depriving or divesting the owners or their lessees and assigns of the ownership or rights,
except as those rights may be limited or altered by rules promulgated by a district.”’

Groundwater rights are recognized, but they are subject to regulation within constitutional limits.
GCDs’ regulatory authority is limited to the powers and duties given to them by the legislature in
Chapter 36.”' Moreover, at least one court has ruled that the legislative grant will be narrowly
construed and will not provide discretionary authority for regulation in areas in which the
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legislature had not provided clear authority or reasonable standards to guide the exercise of that
authority.”

The proposed rule amendments of the Panhandle Groundwater Conservation District (PGCD)
provide a good case study that illustrates the fine line that GCDs must walk in their attempts to
regulate local production or groundwater export.”” In September 2003, the district proposed to
create two new types of permits — Initial Groundwater Availability Permits (IGAPs) and Off-Site
Use Permits (OSUPs). The permits are intended to facilitate water marketing. The IGAP assures
the landowner and prospective purchaser that PGCD will allow a specific amount of production.
After the sale, an OSUP is required for production of the water. It is a unique regulatory
approach, designed to address issues raised by the water marketing efforts of Boone Pickens and
others.

These PGCD rules illustrate the regulatory dilemmas facing groundwater conservation districts.
May a district require permits other than those permits identified by Chapter 36? May a district
require a permit for off-site use (which necessarily includes all exports) that is not required for
on-site use? May a district, rather than regulating use under the rule of capture, effectively
replace the rule of capture with a correlative rights doctrine?

Another proposed rule impacts a permittee within PGCD that is contemplating delivery of
groundwater using the bed and banks of a state watercourse in order to avoid the expense of
hundreds of miles of pipeline. Can the district, in order to prevent waste, impose a requirement
that water taken off premises must be delivered through a pipeline, even though TCEQ might
authorize the delivery through a bed and banks permit under Water Code § 11.042? The Corpus
Christi case suggests that efficiency of delivery is not an issue under the rule of capture, but
Chapter 36 clearly allows districts to adopt rules to prevent waste.

Other issues addressed by PGCD’s pending management proposal are equally difficult. The
district is considering implementing its management goal of preserving at least 50 percent of the
district’s groundwater resources for 50 years by establishing an annual rate-of-decline limitation
that would limit the permissible rate of groundwater level decline to 1 percent per year. Aside
from factual questions about this approach, serious legal issues concerning the district’s authority
to adopt this regulatory approach are presented. May this limitation be applied to existing permit
holders, some of which have invested millions of dollars in reliance upon being able to pump
water authorized by recently issued permits from the district?

GCD rules may not cause an unconstitutional “taking” of a landowner’s property. Among the
constitutional challenges to the Edwards Aquifer Act rejected in the Barshop case, the court
considered several takings arguments and noted that “[e]ven the State concedes that without
some provision protecting existing users from a complete shutdown of their wells, this Act
would not survive constitutional scrutiny under the takings clause.””* Also, the court stated that,
assuming plaintiffs possessed a vested property right in the water beneath their land, the
compensation provisions in the Act demonstrate that the legislature intends to compensate
plaintiffs for any taking that may occur; thus the court concluded that the Act does not violate
Article I, § 17 of the Texas Constitution.”
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Texas courts have long recognized that amendment of administrative rules may not operate to
deprive a property owner of rights legally acquired in good faith under the preexisting rule. A
clear example of this in the oil and gas context is presented by Humble Oil & Refining Co. v.
Railroad Commission.”® In that case, a tract subdivided from a larger tract in January 1932 would
have been entitled to obtain a Rule 37 production permit from the Railroad Commission under
the rules in effect at the time the property was subdivided and acquired. Under a subsequent
amendment of the well spacing rules, the rule in effect at the time the owner applied for a permit,
a permit could not be obtained on the subdivided tract. The Austin Court of Civil Appeals ruled
that the owner was entitled to rely upon and obtain a permit under the prior rules. It stated:

A subsequent amendment of such spacing rule should not, however, be permitted to
destroy a property right duly acquired in keeping with the provisions of such rule as they
existed at the time such property was so acquired. And the right to develop said 2.5-acre
tract should be determined, we think, by the provisions of rule 37 as they applied at the
time the tract in question was segregated. Otherwise, an amendment to such rule, by
increasing such spacings between wells, would in effect work a confiscation of vested
property rights legally acquired in good faith and in keeping with such rule.”’

This analogy from the doctrine of oil and gas rights and regulation provides a useful framework
within which to consider the impact on private property rights of modifications of the
longstanding rule of capture for Texas groundwater. These considerations should guide
regulatory efforts at the local/district level, as well as any statewide change that the legislature
may contemplate.

GCDs as Players (or Pawns) in Water Marketing

Although groundwater conservation districts have little ability to prevent the marketing and
export of water to meet growing municipal demands, experience in recent years demonstrates
that GCDs may nonetheless be key players in the growing water market. Two recent examples
demonstrate the impact that a GCD can have on water marketing by limiting or allocating
production among property owners in the district.

One such example has unfolded in response to the rules proposed by the newly formed Kinney
County Groundwater Conservation District, located west of San Antonio at the edge of the
Edwards Aquifer. Some landowners and private water developers have challenged those rules,
specifically their pumping limits and their treatment of historic uses of groundwater, as unduly
and arbitrarily limiting the amount of groundwater that they might produce. In 2003, the dispute
reached the Texas Legislature, with Senator Frank Madla introducing legislation that would have
modified the Kinney County GCD’s enabling legislation to override certain of the district’s rules,
among other things to protect landowners’ historic uses, to require that district decisions on new
permits (including spacing and/or production limitations) be based on “specific hydrogeologic
conditions,” and to restrict the district’s use of export fee revenues.”®

In the case of the Hudspeth County Underground Water Conservation District, it is alleged that
the district is being used as a vehicle for private water developers to corner available supplies in
order to enhance their ability to market those supplies to El Paso or another purchaser. Because
the district determined that the aquifer’s sustainable supply is less than historical pumping levels,
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all historic users were not recognized rights and future uses by property owners without existing
uses are largely limited to domestic and livestock needs. Similarly, it has been suggested that the
recent legislative expansion, tripling the area included within the district, was designed to ensure
that water supplies from those areas formerly outside the district boundaries would not be
available to market to El Paso.”

These examples and others demonstrate a real need for GCDs to base their regulatory decisions
upon sound scientific data, and for an efficient and adequate means of reviewing GCD
regulations.

Shortcomings, Perceived and Real, in Texas’ Rule of Capture/Local
Regulation Scheme

It is the authors’ thesis that the rule of capture, with Texas’ overlay of local option regulation, “is
not broke.” Moreover, it has been the basis for business decisions, water supply plans and
significant investments that are already in place. Thus, no overhaul or abandonment of the rule of
capture is necessary or desirable. By the same token, Texas’ existing law in this area is not
perfect. Room for improvement exists. Potential changes regarding several specific issues, either
raised in this paper or by other conference speakers, are addressed below.

Draining Shallow Wells

Under the rule of capture, no remedy exists for the nearby landowner whose shallow well is
drained by a larger well. In many cases it is a problem that cannot be avoided; development of
the resource will often unavoidably result in lowering the water level in the aquifer. Within a
groundwater conservation district, however, it is an issue that can be successfully addressed by
the district’s rules and permit system.

As indicated by the non-scientific survey discussed in the section Districts’ Experience with the
Rule of Capture, it does not appear to be as large a problem as detractors of the rule of capture
might suggest. The benefits of allowing development of the resource and providing a clear rule
of decision for conflicts may outweigh any harm that is actually occurring. If not, formation of a
local GCD is the solution.

Harm to Surface Watercourses and Surface Water Rights

Except in instances such as the Edwards Aquifer in which the legislature has specifically
recognized the importance of springflow, declared preservation of springflow as a goal, or
possibly instances in which the federal Endangered Species Act comes into play, the private
property owner’s right to utilize his property under the rule of capture is not limited by potential
impact on surface water flows. This effectively gives the right to use a private resource
preference over the public resource.

In the authors’ view, it would be a mistake to change the established law in this regard on a
broad basis. Specific instances of serious potential environmental harm can be addressed by
specific legislation. The vast majority of GCDs have been created by special legislation. If
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necessary in the opinion of the legislature, the enabling legislation of specific districts can be
amended to include such authority. It is also possible that a GCD faced with specific natural
resource issues might address those issues through its management plan.*

Review of GCD Rules and Actions

As discussed above, rules and permitting decisions of GCDs often give rise to questions
regarding both the district’s legal authority to take the proposed regulatory action and the
technical basis for the action. In the authors’ view, this is an issue that should be addressed and
can be addressed in a fashion that will remedy other shortcomings of Chapter 36.

Under the current statute, a person affected by and dissatisfied with any rule or order made by a
district is entitled to file suit against the district or its directors to challenge the validity of that
law, rule, or order, once all administrative appeals to the district are final.*' The burden of proof
is on the petitioner, and the challenged law, rule, order, or act shall be deemed prima facie valid.
The court is to review the GCD’s action under the “substantial evidence” rule as defined in the
Texas Administrative Procedure Act.*® This standard of judicial review requires that a formal
contested case hearing be conducted by the GCD in order to develop a complete administrative
record upon which the district court will base its review.* It also means that the factual basis for
the GCD’sé4decisi0n will be upheld if more than a “scintilla” of evidence exists in the record to
support it.

This standard of judicial review can be problematic on multiple grounds: (a) compiling a
complete administrative record can be extremely burdensome and costly, something many
districts are ill equipped to accomplish; (b) lack of express statutory authority to issue subpoenas
and compel discovery could lead to due process challenges to the standard of review (because a
party may be unable to develop the evidence required to present his case); (¢) many GCDs have
not yet developed the technical expertise or technical information that is required for the
decisions they are making; and (d) locally elected, part-time directors can be susceptible to
making their decisions on a political basis rather than a legal or technical basis.

These shortcomings could be remedied, and the technical expertise supplied, by providing that
GCD decisions are subject to review by the TCEQ, through a contested case hearing process,
prior to appealing to the courts. This would enable GCDs to make decisions informally and
economically while ensuring the availability of an objective technical review in cases that merit
the time and expense.

Oversight of Groundwater Management Plans

As discussed in the section Water Management and Planning, GCDs are statutorily required to
develop a comprehensive management plan, which plans are to be considered in the regional
water planning process. While districts’ groundwater management plans are ultimately submitted
to TWDB for certification, TWDB has only the power to review and certify a plan for
administrative completeness, not for the substance or technical integrity of the plan.** Although
TCEQ has certain mandatory statutory powers over a GCD that fails to submit or receive
certification of a plan or amendment,* the current system lacks any substantive state-level
review or coordination of groundwater management plans. The lack of substantive review of
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management plans is particularly important because the plans are the basis for GCD rules and
permitting decisions.

Expansion of TWDB authority to substantively review GCD management plans, to ensure the
consistency of plans addressing different portions of the same aquifer, and to ensure the
consistency of GCD management plans with regional water plans would be desirable for all
stakeholders.

Conclusion

In the authors’ view, the rule of capture in combination with regulation by local option
groundwater conservation districts has proven to be an effective means of developing and
managing Texas’ groundwater resources. As a practical matter, the days of operating under an
unrestricted rule of capture in Texas are past. The vast majority of production occurs from
resources that are included within GCDs where the rule of capture is significantly limited by
district rules and permitting requirements. Replacement of the rule of capture with an alternative
doctrine is not necessary,®’ but refinement — and some supervision — of regulation by the
groundwater conservation districts would be beneficial. Moving forward into the twenty-first
century, Texas, its landowners, and other stakeholders in groundwater protection and
management will be best served by the hybrid of common law and local regulation that has
evolved in Texas since the decision in East.
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Chapter 5

Groundwater isNo Longer Secret and Occult —
A Historical and Hydrogeologic Analysis
of the East case

Robert E. Mace® Cynthia Ridgeway? and John M. Sharp, Jr.°
*Texas Water Development Board
®The University of Texas at Austin

| ntroduction

In 1901, Denison, Texas was a bustling railroad town that served as aretail and shipping center
for North Texas and a stopping point for more than 10 railways crossing and intersecting Texas'
(Figure 1). Twenty-nine years earlier, the Missouri, Kansas and Texas Railroad, affectionately
referred to asthe K-T or KATY, laid out the town and named it after its vice president, Mr.
George Denison.? The town quickly grew from 3,000 residents in 1873 to more than 10,000 in
1900.?

Running arailroad required water: water for passengers at the station, water for maintaining
machine shops, and water for the steam boilers that propelled the locomotives down the tracks.

In July of 1901, the Houston and Texas Central Railroad Company sent some of its staff to
Denison in search for water for its facilities.*® They started their search near Owings Street and
Lamar Avenue and investigated wells that had already been dug in the nearby neighborhood,
including awell on property owned by Mr. W. A. East.® These household wells were about 5 feet
in diameter and 33 ft deep. The railroad men, apparently satisfied with the groundwater-
producing abilitiesin the area, dug awell near the intersection of Owings Street and Lamar
Avenue that was 20 ft in diameter and 66 feet deep. Once the well was completed in August of
1901, the railroad installed a steam pump and began producing 25,000 gallons aday.

Sometime after the railroad started pumping its well,” wells in the nearby neighborhood started to
go dry. Thisresulted in Mr. East and several of his neighbors® filing suit against the railroad,
claiming that production from the railroad’ s well dried up their wells. Mr. East claimed to be
damaged in the sum of $1,100 (about $23,000 in 2002 dollars) plus court costs. In December of
1902, the District Court of Grayson County ruled against Mr. East and his neighbors and stated
inits conclusion of law that “...no cause of action is shown in behalf of plaintiffsin any sum
whatsoever, because | do not believe that any correlative rights exist between the parties as to
underground, percolating waters, which do not run in any defined channel.” Mr. East then filed
for anew trial, claiming that the court erred because “...said finding was contrary to the law and
contrary to the
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Figure 1: Map showing Denison as arailroad center in northern Texas (from Maguire,
1991).

evidence.” The court denied Mr. East’s motion for anew trial. Mr. East then filed for appeal,
claiming that the court erred in its conclusion of law that the railroad was not liable, erred in
overruling the motion for anew trial, and erred in failing to render judgement for the plaintiff.

The Court of Civil Appeals over-ruled the District Court and ruled in favor of Mr. East, awarding
him $206.25 (about $4,300 in 2002 dollars). The Court of Civil Appealsfound that “...the useto
which defendant putsits well was not a reasonable use of their property asland, but was an
artificial use of their property, and if the doctrine of reasonable use, as applicable to defined



streams to such cases, this was unreasonable.” However, the railroad appeal ed that decision and
the Texas Supreme Court ruled against Mr. East and in favor of the railroad.’

In its decision on June 13, 1904, the Texas Supreme Court laid the foundation of Texas
groundwater law: the rule of capture. The Texas Supreme Court ruling quotes English doctrine
that states: “ That the person who owns the surface may dig therein, and apply all that isthere
found to his own purposes at his free will and pleasure; and that if, in the exercise of such right,
he intercepts or drains off the water collected from the underground springs in his neighbor’s
well, thisinconvenience to his neighbor falls within the description damnum absque injuria[*?],
which cannot become the ground of an action.” The Texas Supreme Court made its decision on
two public policy rationales, quoting a decision made by the Ohio Supreme Court in 1861 in the
case of Frazier vs. Brown:

“In the absence of express contract and a positive authorized legidlation, as between
proprietors of adjoining land, the law recognizes no correlative rights[*'] in respect to
underground waters percolating, oozing, or filtrating through the earth; and this mainly
from considerations of public policy: (1) Because the existence, origin, movement, and
course of such waters, and the causes which govern and direct their movements, are so
secret, occult, and concealed that an attempt to administer any set of legal rulesin respect
to them would be involved in hopel ess uncertainty, and would, therefore, be practically
impossible. (2) Because any such recognition of correlative rights would interfere, to the
material detriment of the commonwealth, with drainage and agriculture, mining, the
construction of highways and railroads, with sanitary regulations, building, and the
general progress of improvement in works of embellishment and utility.”

Many modern hydrogeol ogists would agree that the existence, origin, movement, and course of
groundwater are no longer “...secret, occult, and concealed...” and would therefore disagree
with with item (1) above. That is not to say that hydrogeol ogists know everything and can
predict with absolute certainty how an aquifer will respond to pumping, but the science of
hydrogeology has widely accepted theories and concepts that describe the existence, origin,
movement, and course of groundwater. Item (2), however, is more directly apolicy issue rather
than a scientific issue.

The 1904 Texas Supreme Court ruling is only part of the story of water law in Texas. Probably
the most important event after the 1904 ruling was the approval by votersin 1917 of a
conservation amendment to the State constitution proposed by the Legislature that placed the
duty to preserve Texas natural resources on the State.”” This amendment forms the basis and
duty for legislative action on groundwater regulation. In 1949, the L egislature used the
conservation amendment to pass the Texas Underground Water Conservation Act and allow for
the creation of groundwater conservation districts. These districts can adopt rules to conserve,
preserve, protect, recharge, and prevent waste of groundwater. At present, there are 80 confirmed
groundwater conservation districts that contain within their borders about 88 percent of all the
groundwater produced in Texas®. Since the 1917 conservation amendment to the Texas
constitution, the Texas Supreme Court has recognized that the responsibility for the regulation of
groundwater rests in the hands of the Legidlature.** By 1955, the Texas Supreme Court had
recognized that the movement of groundwater was no longer secret and occult.®
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The 1904 Texas Supreme Court ruling still offers several interesting scientific issues for
investigation and discussion. One issue isthe level of understanding of hydrogeology at the time
of the Ohio Supreme Court decision in 1861 and the Texas Supreme Court decision in 1904.
What was known about hydrogeology at those times? Was groundwater, indeed, secret and
occult in 1861 and 19047 Another issue is the hydrogeol ogic details of the East case itself. Isit
reasonable, given what is known, that production of the railroad well may have drained Mr.

East’ swell? Finally, another issueis the progress of the science of hydrogeology since 1904. Is
enough known now to refute that groundwater is secret and occult? The purpose of this paper is
to briefly investigate and discuss these three issues.

A Brief History of Hydr ogeology:

Based on our review, there have been three major theories of groundwater through the years: the
Oceanus theory, the condensation theory, and the percolation theory. Ultimately, it was the
percolation theory that withstood the test of time. As Darcy wrote in 1856, "no one would not
reply that they [springs] result from the infiltration [percolation] of rain water.” However, the
resilience and proponents of the other theories make fascinating history.

The Oceanus Theory

The history of hydrogeology begins with the Greek storyteller Homer (~1,000 B.C.) in Book 21
of hislliad. In this book, Homer writes of “...the deep-flowing Oceanus, from which flow all
rivers and every seaand all springs and deep wells." In this theory, which we call the Oceanus
theory, water flows from the oceans; into the continents; and to rivers, springs, and wells.

The Oceanus theory had adherents for more than 2,500 years. The Greek philosopher Thales
(624547 B.C.) supported the Oceanus theory. The Roman natural historian and scientist Pliny
the Elder (23-79 A.D.) adhered to the Oceanus theory in Chapter LXV, Book 2 of his
encyclopedia Natural History, a document that influentially survived through the Middle Ages
(350-1450 A.D.). During the Middles Ages, philosophers and interpreters of the Bible taught that
springs originated from the oceans. The Italian painter (and scientist) Leonardo Da Vinci (1452-
1519 A.D.) adhered to the Oceanus theory and believed that rivers were sourced from
underground veins of water from the sea. Several other documents appeared in the 1500s
promoting the Oceanus theory of groundwater. In the 1600s, the Oceanus theory had an offshoot
theory that held that the Earth was living or behaved like an animal. The German astronomer
Johann Kepler (1571-1630 A.D.) thought the Earth imbibed water from the ocean, digested it,
and then expelled it through springs. After more than 2,500 years, the Oceanus theory began to
fade when the percolation theory took hold in the late 1600s.

The Condensation Theory

In his book Meterologicia, the Greek philosopher Aristotle (384-322 B.C.) introduced the
condensation theory by stating that “...the air surrounding the earth is turned into water by the
cold of the heavens and fallsasrain . . . [and]...the air which penetrates and passes the crust of
the earth also becomes transformed into water owing to the cold which it encounters there. The
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water coming from the earth unites with rain water to produce rivers. Therainfall aloneis quite
insufficient to supply the rivers of the world with water.”*” This theory states that the source of
groundwater is air moving into the ground and condensing the water it holds.

The Roman philosopher Seneca (4 B.C. - 65 A.D.) did not believe that rainfall could supply the
water in rivers and thought that groundwater could come from three possible sources: (a) the
Earth itself containing alot of moisture that is continually being forced out, (b) air within the
Earth is continually being converted into water by the forces of darkness and cold (the
condensation theory), and (c) the Earth is simply being converted to water.

The French philosopher and scientist René Descartes (1596-1650 A.D.) revived the condensation
theory in the 1600s. He thought that ocean water moved into the earth by underground channels
where it was vaporized by the heat of the Earth'sinterior. This vaporized water then rose through
caverns, condensed at a higher level, and flowed out of springs. The condensation theory began
to fade when the percolation theory took hold in the late 1600s.

The Percolation Theory

The Roman architect and engineer Vitruvius (~80-20 B.C.) discussed what we call the
percolation theory in the eighth volume, Liber Octavus de Aquis et Aquaeductibus (Eighth Book
on Water and Aqueducts), of his treatise De Architectura Libri Decem (Ten Books on
Architecture). In this volume, Vitruvius discussed the sources and distribution of water and noted
that rain and snow fell on the mountains, percolated through the rock strata at the foot of the
mountains, and issued forth as streams and springs. Being the first to describe asimple
conceptual model of the groundwater component of the hydrologic cycle, Vitruvius set the
foundation for modern hydrogeol ogy.*®

The French potter (and scientist) Bernard Palissy (1509-1590 A.D.) focused on the percolation
theory in his book, Discourse Admirables (Admirable Discourse), published in 1580 A.D.. In the
book, he states: “...rain water that fallsin the winter goes up in summer, to come againin
winter. . . And when the winds push these vapors the waters fall on all parts of the land, and
when it pleases God that these clouds (which are nothing more than a mass of water) should
dissolve, these vapors are turned into rain that falls on the ground....And these waters, falling on
these mountains through the ground and cracks, always descend and do not stop until they find
some region blocked by stones or rock very close set and condensed. And they rest on such a
bottom and having found some channel or other opening, they flow out as fountains or brooks or
rivers according to the size of the opening and receptacles...” Palissy’ s thoughts are similar to
those of Vitrivius except that he introduces the concept of an underlying confining layer.

Prior to the latter 1600s, scientists and philosophers assumed that water discharged from springs
could not be derived from rainfall because it was thought that there wasn't enough rainfall and
that the Earth was too impervious to allow deep infiltration of water. Thiswas, in part, the
foundation upon which the Oceanus and Condensation theories rested. However, a number of
findingsin the late 1600s caused people to question these assumptions. The French scientist
Pierre Perrault (1608-1680 A.D.) measured rainfall and observed that the rainfall over abasin
was about six times the stream discharge, discrediting a theory that rainfall couldn't possibly
account for spring and streamflow. The English astronomer Edmund Halley (1656-1742 A.D.)
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made evaporation estimates and calculated that evaporation from the sea would be sufficient to
account for all of the water discharged by streams and springs.

The French physicist Edmé Mariotté (1620-1684 A.D.) successfully defended the percolation
theory and formed the foundation of modern thought on groundwater. Mariotté discussed how
water from rain and snow infiltrates the pores of the Earth and accumulatesin wells. He
discussed how water percolates down until it hits an impervious layer and then flows laterally in
an amount that could supply a spring. He showed that spring flow increased and decreased
dependant on rainfall and explained that more constant springs were supplied by larger
reservoirs. He used the leaky roof of the cellar of the Paris Observatory to demonstrate that water
could percolate through the earth. He also measured this percolation and compared it with
rainfall, probably the world's first recharge estimate.

The Beginning of Well Hydraulics

In the beginning of the 1800s, the French took a great interest in groundwater because of the
drilling of anumber of artesian wellsin France. It was during this time that the French engineer
Henri Darcy (1803-1858) published his book ‘L es Fontaines Publiques de la Ville de Dijon’
(Public Foundations of the City of Dijon) in 1856 with an appendix that contained what is now
known as Darcy's Law. Just seven years later in 1863, A. J. E. Dupuit (1804-1866) used Darcy’s
Law to derive an equation that described the flow of water to awell under equilibrium
conditions. In 1870 the German scientist Adolph Thiem modified Dupuit’s formula so that one
could calculate the hydraulic properties of an aquifer by pumping awell and observing the
resulting decline in the water table in nearby wells under equilibrium conditions. It wasn’t until
1935 that C. V. Theis (1900-1987) developed the non-equilibrium equation and solution for flow
to awell.

Early hydrogeology in the United States

There were few hydrogeol ogic studies in the United States until the 1870s when considerable
interest arose in locating artesian water. Several publications documented surveys for artesian
prospects across the country, including Texas. A University of Wisconsin professor and United
States Geologic Survey (USGS) geologist Thomas Chamberlin (1843-1928 A.D.) published a
seminal report on "The requisite and qualifying conditions of artesian flow" in 1885, the first
hydrogeol ogic report published by the USGS. In 1896, William P. Mason of the Rensselaer
Polytechnic Institute published a book called “Water Supply” that included two chapters on
groundwater and contamination of groundwater by sanitary waste (Mason, 1896). In 1899, the
University of Wisconsin professor and USGS geologist Franklin H. King wrote “Principles and
Conditions of the Movements of Ground Water” that included a number of important
observations concerning groundwater, including:

e groundwater flows according to gravity;

e thewater table can be represented using water-level contour maps;

e flow can beindicated on awater-level contour map by showing arrows at right angles to
the water-level contours;
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e groundwater flow can be shown on a cross-section moving from upland areas to lowland
areas, and
e thewater table can be a subdued reflection of the surface topography.

Slichter (1899) conducted an electrolytic tracer test to track the movement and velocity of
groundwater underflow inriver valleys. In Texas, R. T. Hill (1901) published an assessment of
the geography, geology, and artesian waters of the Black and Grand Prairies of Texas. Severa
other USGS geol ogists published detailed reports of artesian water from around the country
through 1904. The advancement of hydrogeology in the United States since 1904 is described by
Rosenshein and others (1976).

Was groundwater secret and occult in 1861 and 19047

At the time of the Ohio Supreme Court decision in 1861, one could argue that groundwater was
indeed ‘ secret and occult’. Although Darcy’s law had been established, it was not until 1863 that
it was used to describe groundwater flow to awell and 1870 that it was used to characterize
aquifer properties and predict water-level declines. However, by 1904, the science of
groundwater had progressed considerably. Dupuit and Thiem had devel oped the af orementioned
equations, which recognized that wells interfered with each other, and King had published his
book that included many modern concepts about groundwater flow in 1899.

It's unclear how well the knowledge of hydrogeologic principles traveled across the country.
However, it seems safe to assume that USGS geol ogists working in Texas circa 1904 were well
aware of King's 1899 book. The propagation of hydrogeol ogic science to the general public was
probably non-existent. Even today, hydrogeologic discoveries rarely make the front page of the
local papers.

2004: Groundwater isno longer secret and occult

Groundwater science has progressed considerably since 1904. Besidesthe C. V. Theis
contribution, there has been a considerable amount of research on aquifers and groundwater
flow, including research on the hydrologic cycle, measuring hydrologic characteristics,
quantifying heterogeneity and anisotropy, evaluating the chemical evolution of groundwater,
developing groundwater resources, evaluating the migration of contaminants, and modeling
aquifers. Thereisalong list of books that summarize the state of modern groundwater science
(for example, Freeze and Cherry, 1979; Driscoll, 1986; Domenico and Schwartz, 1998; Fetter,
2001, Fitts, 2002).

In addition to basic research on groundwater and aquifers, there has also been alot of
information collected on aquifers. In Texas, the Texas Water Development Board' s water well
database includes information on 30,000 wells with 650,000 measures of water levels and
103,000 measures of water quality. Through its efforts and those of its cooperators (groundwater
conservation districts and the U.S. Geological Survey), the TWDB now collects and compiles
10,000 measurements of water levels each year and 5,000 measurements of water quality over a
five year sampling period in a state-wide water well monitoring network.
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The TWDB, USGS, and others have developed numerical groundwater flow models of the

state’' s aquifers to understand flow in the aguifers and to make predictions on how drought and
pumping might affects water levels, spring flows, and baseflows (Mace, 2001). Since 2001, the
TWDB has been developing and overseeing the development of groundwater availability models
of the magjor and minor aquifers of the state as directed by the Legislature (Mace and Mullican,
20004, b; 2001; Mullican and Mace, 2003; Mace and others, 2004).

Thedevil isin the details...

Although most (if not al...) modern hydrogeologists would likely agree that groundwater is no
longer secret and occult, the devil isin the details. Thisis because aquifers are generally complex
(heterogeneous and anisotropic). This complexity results in variations in the sands, fractures,
dissolution conduits, aquifer thickness, water volumes, and other physical parameters from one
place to the next. In extreme cases, such as in fractured and karstic aquifers, one well might
produce alarge amount of water and another well nearby might produce much less depending on
whether or not fractures or dissolution features are crossed by the borehole. Other aquifers, such
as sandy formations, may be more uniform, but even these aquifers can have lateral and vertical
variations over short distances or be affected by faulting. It may even be difficult to predict the
long-term response of an area with site-specific information such as pumping tests if those tests
were not run for along period of time. On aregional scale, it can be difficult to estimate recharge
and how it relates to groundwater evapotranspiration. Hydrogeol ogists can still make predictions
in areas with little information, but there are always uncertainties associated with predictions.

A technical analysis of the East case

Because the partiesinvolved in the East case did not have an advanced technical understanding
of groundwater flow, we decided to investigate, on atechnical level, whether or not it was
reasonable or possible that the railroad’ s well caused Mr. East’ swell to go dry. To do this, we
(2) reviewed court and other historical documents for information on the dimensions and
locations of the wells, (2) traveled to Denison to inspect the area where the wells were located,
(3) ran amodel to assess possible interference between wells, and (4) investigated historical
rainfall recordsto determine if a drought may have also occurred at that time.

The study area

Denison, Texas is located in Grayson County near the border with Oklahoma (Figure 2). Located
in the Blackland Prairies physiographic subprovince (Wermund, 1996), the northern part of the
county is characterized by loamy and sandy soils while the southern part is characterized by
blackland soils. The areareceives on average 40 to 44 inches per year of precipitation and has an
average annual net lake evaporation of 30 to 34 inches (TWDB, 1997, p. 3-11, -12). The Red
River forms the northern boundary of the county, most of which is now submerged by Lake
Texoma. The surface-water divide between the Red River and Trinity River basinsis|ocated in
the lower half of the county.
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Figure 2: Location of Grayson County in Texas and Denison in Grayson County.

The geometry of the East case

Court documents indicate that the Houston and Texas Central Railroad Company (the Railroad)
dug awell near the intersection of Owings Street and Lamar Avenue.® An artist’s aerial
rendition of Denison circa 1886 shows the location of railroad tracks, the location of the
Railroad’ sline, and a number of structuresin the area (Figure 3).% The 1914 Sanborn Fire
Insurance map shows a ‘large cistern’ next to a structure identified as a pump house located near
the intersection of Owings Street and Lamar Avenue (Figure 4). Thisisthe likely location of the
Railroad well. Court documents indicate that the Railroad well was 20 feet in diameter and 66
feet deep. The well and the pump house no longer exist at the site, although it appears that there
are remnants of the pumphouse foundation (Figure 5a).

Court documents indicate that Mr. W. A. East (East) owned "Two lots and one-half on the corner
of Lamar Avenue and Morgan Street, Lots 1 and 2 and one-half of 3, Block 2, Cook's second
addition to Denison, Grayson County, Texas.” However, this description of East’s property
appears to be incorrect since the intersection of Lamar Avenue and Morgan Street isin Cook’s
First Addition and lots 1, 2 and 3 of block 2 are not located near the intersection (Figures 4 and
6).# We reviewed deeds at the Grayson County Courthouse and found that East bought lots 5, 6,
7, 8, Block 2, Cook’ s First Addition to Denison, Texas in September of 1900 “...on the waters of
Paw Paw Creek...”? which passes through the middle of these lots (Figures 4 and 5b). The 1914
Sanborn fire insurance map shows three dwellings on the northern side of lots 5, 6, and 7 (Figure
4). Therefore, we believe that the East well was located somewhere on these properties, which
range from 100 to 250 feet away from the railroad well (Figure 6). The East well is described in
court documents as being about 5 feet in diameter and 33 feet deep. Neither the East well nor the
houses on the lots exist today.”® The East well is both shallower and of lesser diameter than the
Railroad well (Figure 7a).
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Figure 3:

A detail from an artist’s rendition of Denison circa 1885 (Beck & Pauli, 1886).
Pawpaw Creek is shown in the center of the detail. The Houston and Texas
Central Railway lineisthe railroad that runs over Pawpaw Creek on top of the
bridge with trestles. Their station islocated near the top right of the figure.
Lamar Avenue and Morgan Street are shown in this map. Owings Street is not
shown and would be located along the course of Pawpaw Creek North of
Morgan Street. The railroad bridge shown on this map was torn down and
replaced with a concrete bridge in 1914 (according to the date on the bridge).
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Figure 4. A detail of the 1914 Sanborn fire insurance map of Denison showing the

location of the Houston and Texas Central Railroad Company well sunk near
the intersection of Owings Street and Lamar Avenue. We have highlighted the
location of the well, the properties owned by Mr. East in 1901, the modern
approximate location of Paw Paw Creek, and radii of distances from the railroad
well.
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Figure 5:

Photographs taken on January 16, 2004 near Owings Street and Lamar Avenue,
including (&) the probable |ocation of the pumphouse for the Railroad well with
pieces of foundation cement circled; (b) view to the east while standing on
Lamar Avenue, with Pawpaw Creek in the foreground (the creek is channeled
beneath Lamar Avenue), Owings Street to the | eft visible between the trees, and
the probable location of the East well between the creek and Owings Street; and
(c) looking north at the intersection of Owings Street and Lamar Avenue with
the probable location of the Railroad well circled. Photographs by authors.
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The hydrogeology of the East case

According to the Geologic Atlas of Texas sheet for the area (McGowen and others, 1991), the
Railroad and East wells were completed in the Pawpaw Formation (Figure 8). Thisformation is
about 60 feet thick near the outcrop and consists of calcareous clay in the lower part and poorly
cemented sand in the upper part which is 20 to 30 feet thick (Baker, 1960). According to Baker
(1960), the sand yields small to moderate amounts of water to shallow wellsin the outcrop area.
Underneath the Pawpaw Formation isthe Weno Clay, which is 110 to 135 feet thick of
calcareous clay and doesn’t produce water (McGowen and others, 1991, refers to the Weno
Limestone).” The Railroad claimed that water percolated into their well at different depths,
including through the bottom. Limited well-log information suggests that different sands exist in
the Pawpaw Formation, so the Railroad’ s claim may be accurate.

The locations of the wells are toward the southern part of the outcrop where the thickness of the
Pawpaw Formation is greatest. We were not able to locate any aquifer tests for the Pawpaw
Formation in the area. However, the sandy part of the formation would be expected to have
hydraulic conductivities® between 2 and 20 ft/day (based on the 25" and 75™ percentile of the
Carrizo-Wilcox aquifer by Mace and Smyth [2003], a sandstone aquifer in the upper coastal
plains of Texas).

In 1873, thefirst city council of Denton had a public well dug in the center of the intersection of
Main Street and Austin Avenue (Maguire, 1991, p. 25), about 1,500 ft to the northwest of the
intersection of Owings Street and Lamar Avenue. Thiswell was 38 feet deep and held up to 8
feet of water (Maguire, 1991, p. 25). Therefore, the depth to water was about 30 feet at this
location. We expect that the depth to water in the Railroad and East wells to be less, perhaps by 5
to 15 feet, because these wells are located close to a creek bed at alower elevation.”® We infer
that water in the Pawpaw Formation is unconfined (there is no confining layer above the
formation) and that the water table would fluctuate with precipitation amount.

Assuming that the full thickness of the Pawpaw Formation is available at the location of the
wells, the railroad well fully penetrated the sand and clay in the formation and extended a few
feet into the Weno Clay (Figure 7a). Although useable quantities of water are probably only
available in the sandy part of the section, there is an advantage in extending a large-diameter
well into underlying low-permeability sediments for the storage of water (Mace, 1994; 1998).
The East well also would have fully penetrated the

sand in the Pawpaw Formation, but it would have only gone afew feet into the clay in the
formation (Figure 7a).

Groundwater flow in the areais probably directed generally toward Pawpaw Creek in a
southeasterly direction north of the creek and in a northeasterly direction south of the creek. If
thisistrue, the East well would have been down gradient of the railroad well.
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Possible water -level declines around therailroad well

When awell is pumped, the water level in the well islowered. Thislowered water level induces
water to flow from the agquifer into the well. In other words, water flows from a higher water-
level elevation or pressure to alower water-level elevation or pressure. This decline of water
levels extends into the aquifer in what is called a cone of depression. The shape and extent of this
cone of depression depends on the hydraulic characteristics of the aquifer and the amount of

pumping.

Thereis not enough information about the aquifer to definitively determine whether or not
pumping of the railroad well would have dried out the East well. Thiswould require us to drill
and test several wellsin the area. However, we believe there is enough information to assess
whether or not thiswas a possibility. To do this, we assessed how water levels might have
declined around the Railroad well. To estimate the possible effects of pumping the Railroad well
might have had on water levelsin the Pawpaw Formation, we used a program devel oped by
Barker and Macdonald (2000) that simulates pumping testsin large-diameter wells. We used this
program instead of the Theis (1935) equation because pumping alarge diameter well can result
in less drawdown than in asmall diameter well due to the large infiltration face of the well.

Because the drawdown of water levelsin the Pawpaw Formation were probable large compared
to its thickness, we used an equation developed by Jacob (1944, as reported in Walton, 1970) to
calculate the drawdown that would occur in an equivalent nonleaky artesian aquifer, s, , given

the observed drawdowns from awater table (unconfined) aquifer, s, :

2

S, = Sy~ (1)

where m istheinitial saturated thickness. The lowering of the water table in athin aquifer

resultsin greater drawdowns. Solving for s,, using the quadratic formula and using the negative
root resultsin:

S,. = M—+/m* —2ms, 2
For our analysis, we first used the Barker and Macdonald (2000) program to cal culate drawdown
('s,) away from the Railroad well. We then used equation 2 to calculate s,, assuming
m equaled 30 feet. We chose an initial saturated thickness of 30 feet to represent the maximum
thickness of the sand in the Pawpaw Formation.

Assuming that the Railroad was able to rely on their well as a supply at 25,000 gallons per day
and knowing the thickness of the aquifer and the pumping rate allowed us to define the lower
limit of the hydraulic conductivity of the aquifer. The saturated thickness of the aquifer puts an
upper limit on the amount of drawdown. Therefore, we used the Barker and Macdonald (2000)
program and the Jacob (1944) correction to calculate this lower limit assuming that there would
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Figure 9: Estimated drawdown around the Railroad well for different transmissivity
values (T) and for different distances.

be no more than 30 feet of drawdown. This resultsin atransmissivity of no lower than about 185
ft?/day or a hydraulic conductivity of about 6 ft/day (which iswithin the probable range we
mentioned earlier). Because lower transmissivities and hydraulic conductivities result in greater
amounts of drawdown, these lower-limit values also represent the greatest amount of drawdown
away from the Railroad well (given all of the other assumptions). This lower-limit value results
in about 2 to 10 feet of drawdown on the East properties (Figure 9).

This analysis shows, given the various assumptions, that the Railroad well may have had an
effect on the East well, but probably not enough to make it go completely dry. If therewas a
uniform saturated thickness of 30 feet across the site, this amount of drawdown would not have
been enough to have dried up the East well. A smaller saturated thickness would result in less
drawdown at the possible locations of the East well. A deeper depth to water with the same
saturated thickness increases the likelihood that the East well went dry when the Railroad
pumped itswell. This likelihood also increases as the saturated thickness gets thicker. Any
definitive analysis on whether or not the Railroad well dried up or had any effect on the East well
would require site-specific analysis of the hydrogeology in the Owings Street and Lamar Avenue
area.

Drought in 19017
When we visited Denison, we looked through microfiche of the local paper at the time of the

East case, the Sunday Gazetteer. While we did not find anything concerning the lawsuits against
therailroad concerning pumping, we did notice that there were complaints about a drought
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Figure 10: Palmer Drought Severity Index maps of Texas from October 1900 to September
1902 (maps from NADSS, 2004)(Continued on next page).

in the areain 1901. The newspaper refersto the KATY railroad digging awell in the bottoms of
the Red River and piping 750,000 gallons a day of water to Denison in support of operations, a
distance of about 2.5 miles. Could drought have been afactor in Mr. East’swell and his
neighbors wells going dry?

Precipitation was about 10 to 15 percent lower than average for eastern Grayson County for 1896
to 1899 (Lowry, 1959, plate 2). In 1901, rainfall was about 30 percent lower than normal

(Lowry, 1959, plate 3). Palmer Drought Severity Indices for the Denison area suggest that
Grayson County was in moderate to severe drought conditions from December 1900 through
August of 1902 (Figure 10). Although we do not know specifically how water in the Pawpaw
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Figure 10: Continued.

Formation responded to this drought, we expect that water levels dropped in response to lower
rainfall asistypical of shallow aquifers (for example, see Mace, 1998, and Wickham, 1991).
Therefore, it isvery likely that drought had an effect on water levels in the Pawpaw Formation
and in the East well.

Conclusions

When the Texas Supreme Court ruled against Mr. East in 1904, it referred to language from an
1861 Ohio Supreme Court decision that described groundwater as “...secret, occult, and
concealed...” By 1861, most scientists adhered to the percolation theory, which accurately
described recharge, flow, and discharge of water in an aquifer. However, although Darcy’ s law
had been established at that time, it was not until 1863 that it was used to describe groundwater
flow to awell and 1870 that it was used to characterize aguifer properties and predict water-level
declines. By 1904, the science of groundwater had progressed considerably. However, the
propagation of hydrogeologic science to the general public was probably non-existent. Although
aquifers are no longer secret and occult, they are often complex. Site-specific predictions of
aquifer response often require site-specific information and analysis.
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Without site-specific information, it isimpossible to assess whether or not the well dug by the
Houston and Texas Central Railroad caused Mr. East’swell to go dry. However, it does appear
reasonabl e that pumping of the Railroad well would have caused water levelsto declinein awell
on Mr. East’ s property, although probably not by itself to the level of causing the well to go dry.
Water levelsin the shallow aquifer probably also declined due to a drought the area experienced
from December 1900 through August of 1902.

Acknowledgments

A number of people in Denison were very helpful in our investigations of the Railroad and East
wells, including Mr. Kurt Kemp and Ms. Genevieve Hoover at the Eisenhower Birthplace State
Historical Park for our initial orientation and viewing of historical maps; Mrs. Robert Riggins at
201 East Morgan, who lived across the street from Mrs. East, for information about the East
property; Mr. Chuck Pool, who currently owns the land the Railroad well was located on; Mr.
Frank Watkins of Denison for walking the site with us; and staff at the Denison Public Library,
Grayson County Courthouse, and Red River Historical Museum for access to materials.

We also thank Mr. Robert Bradley for generating the Palmer Drought Severity Index maps; Mr.
Doug Coker for assistance with maps and well files, Mr. Randy Larkin for French translations
and discussions; Mr. Richard Preston for discussions on old railroads and books on Denison;
staff at the Texas State Library and Archives Commission for assistance with the original East
case materials; and Ted Angle, Bill Mullican, and Ruben Ochoafor helpful reviews and
comments. We are particularly grateful to Robert Flores and Suzanne Schwartz, both lawyers,
for their reviews and discussions of the legal references in this paper.

References
Baker, E. T., Jr., 1960, Geology and groundwater resources of Grayson County, Texas: Texas
Board of Water Engineers, Bulletin 6013.

Barker, J. A., and Macdonald, D. M. J., 2000, A manual for BGSPT- Programs to simulate and
analyse pumping tests in large-diameter wells. British Geological Survey Technical Report
WC/00/17, DFID Project No. R7131, 19 p.

Beck & Pauli, 1886, Denison, Texas, Grayson County: Norris, Wellge & Co., Milwaukee, LC
Panoramic maps, 2™ Edition, 908.

Biswas, A. K., 1970, History of hydrology: North Holland Publishing Company, Amsterdam,
336 p.

Darcy, H., 1856, Les fontaines publiques de laville de Dijon: Paris, V. Dalmont, 647 p. (trans. P.
Bobeck, 2004, Kendall/Hunt Publishing Co., Dubuque, lowa, 506 p.).

Domenico, P. A. and Schwartz, F. W., 1998, Physical and chemical hydrology (2™ ed.): John
Wiley & Sons, New Y ork, 506 p.

Driscoll, F. G., 1986, Groundwater and wells: U.S. Filter/Johnson Screens, St. Paul, Minnesota,
1089 p.

83



Fetter, C. W., Jr., 2001, Applied hydrogeology (4" ed.): Charles E. Merrill Publishing Company,
Columbus, Ohio, 598 p.

Fetter, C. W., Jr., 2001, Historical knowledge of ground water: paper posted at
www.appliedhydrogeol ogy.com/history.htm, 12 p.

Fitts, C. R., 2002, Groundwater science: Academic Press, San Diego, California, 450 p.

Freeze, R. A., and Cherry, J. A., 1979, Groundwater: Englewood Cliffs, New Jersey, Prentice-
Hall, Inc., 604 p.

Hill, R. T., 1901, Geography and geology of the Black and Grand Prairies, Texas, with detailed
descriptions of the Cretaceous formations and special reference to artesian waters:
Washington, D.C., Twenty-First Annual Report of the United States Geological Survey, part
VI, 666 p.

Jacob, C. E., 1944, Notes on determining permeability by pumping tests under water-table
conditions: U.S. Geological Survey, mimeographed report, referenced in Walton, 1970.

Jones, P. B., Walker, G. D., Harden, R. W., and McDaniels, L. L., 1963, The development of the
science of hydrology: Texas Water Commission, Circular No. 63-03, 35 p.

Lowry, R. L., Jr., 1959, A study of droughtsin Texas: Texas Board of Water Engineers Bulletin
5914, 76 p.

Mace, R. E., 1994, Abandonment of hand-dug wells: a case study in Ellis County, Texas: Texas
Journal of Science, v. 46, no. 4, p. 345-359.

Mace, R. E., 1998, Ground-water flow and solute transport in afractured chalk outcrop, North-
Central Texas: Austin, Texas, The University of Texas at Austin, Ph.D. dissertation, 387 p.

Mace, R. E., 1999, Determination of hydraulic conductivity in large-diameter, hand-dug wells
using slug-test methods: Journal of Hydrology, v. 217, no. 1-2, p. 34-45.

Mace, R. E., 2001, Regiona groundwater flow modeling in Texas: Texas Water Development
Board, unpublished paper, 27 p.

Mace, R. E., and Mullican, W. F., 111, 2000, Numerical groundwater flow modeling amid
numerous intra-state political and hydrologic boundaries. an example from the Hill Country
of Texas: in Ground Water- A transboundary, strategic, and geopolitical resource:
Proceedings of the Association of Ground Water Scientists and Engineers Annual Meeting
and Conference, National Ground Water Association, Las Vegas, Nevada, p. 27-28.

Mace, R. E., and Mullican, W. F., 111, 2000, The past, present, and future of groundwater
availability modeling in Texas: Southwest Focus Ground Water Conference, National
Ground Water Association, p. 35-36.

Mace, R. E., and Mullican, W. F., 111, 2001, The shot-gun wedding of groundwater modeling and
policy down in Texas: Geological Society of America, Abstracts with Programs, v. 33, no. 6,
p. A-410.

Mace, R.. E., Ridgeway, C., and Wade, S., 2004, Groundwater availability modeling: in Bray,
W. T., and Dean, L. E., course directors, The changing face of water rightsin Texas, State
Bar of Texas, Austin, Chapter 15.3, 26 p.



Mace, R. E., and Smyth, R. C., 2003, Hydraulic properties of the Carrizo-Wilcox aquifer in
Texas—Information for groundwater modeling, planning, and management: The University
of Texas at Austin, Bureau of Economic Geology Report of Investigations No. 269, 40 p. +
CD ROM.

Maguire, J., 1991, KATY's baby — The story of Denison Texas: Nortex Press, Austin, Texas,
159 p.

Mason, W. P., 1896, Water supply (considered primarily from a sanitary standpoint): John Wiley
& Sons, New Y ork.

McGowen, J. H., Hentz, T. F., Owen, D. E., Pieper, M. K., Shelby, C. A., and Barnes, V. E.,
1991 (revised), Geologic atlas of Texas, Denison Sheet: Bureau of Economic Geology, The
University of Texas at Austin, plate.

Mead, D. W., 1904, Notes on hydrology: Chicago, D. W. Mead, 202 p.

Meinzer, O. E., 1934, History and development of ground-water hydrology: Washington
Academy of Science Journal, v. 24, no. 1, p. 6.

Mullican, W. F., I11, and Mace, R. E., 2003, Just how much water isin the bucket? Modeling
groundwater in Texas: National Ground Water Association, Southwest Focus Conference -
Water Supply and Emerging Contaminants, Phoenix, Arizona, p. 8.

NADSS, 2004, Palmer Drought Severity Index maps for Texas. National Agricultural Decision
Support System, Department of Computer Science and Engineering, The University of
Nebraska at Lincoln, web site.

Papadopulos, I. S., and Cooper, H. H., Jr., 1967, Drawdown in awell of large diameter: Water
Resources Research, v. 3, p. 241-244.

Rosenshein, J. S., Maoore, J. E., Lohman, S. W., and Chase, E. B., eds., 1976, 200 years of
hydrogeology in the United States. Proceedings of the symposium on “Hydrogeology in the
United States, 1776-1976" held at the annual meeting of the Geological Society of America,
November 9, 1976, Denver, Colorado, published by the National Water Well Association, 71
p.

Slichter, C. S., 1899, Theoretical investigations of the motion of ground waters. U.S. Geological
Survey 19" Annual Report, part 2, p. 295-384.

Slichter, C. S, 1902, The motions of underground waters: U.S. Geological Survey Water-Supply
Paper 67, 106 p.

Theis, C. V., 1935, The relation between the lowering of the piezometric surface and the rate and
duration of discharge of awell using groundwater storage: American Geophysical Union
Transaction, v. 16, p. 519-524.

Tolman, C. F., 1937, Ground water: New Y ork, McGraw-Hill Book Company, 593 p.

TWDB, 1997, Water for Texas: Texas Water Development Board, Document No. GP-6-2,
variously paginated.

Walton, W. C., 1970, Groundwater resource evaluation: McGraw-Hill Book Company, New
York, 664 p.

85



Wermund, E. G., 1996, Physiographic map of Texas: Bureau of Economic Geology, The
University of Texas at Austin, Texas, plate.

Wickham, M. K., 1991, Hydrogeology and water resources of an unconfined aquifer in a
Pleistocene terrace deposit, Ellis County, Texas: The University of Texas at Austin, Master’s
thesis, 132 p.

86



Endnotes

! The Handbook of Texas

2 The Handbook of Texas

® The Handbook of Texas

* Information in this paragraph comes from District Court (Grayson County) documents, including Mr. East’s First
Amended Original Petition and the Court’s Findings of Fact. There are some disagreements between Mr. East’s
statement and the Findings of Fact. For this paper, we used the information in the Findings of Fact if there was
disagreement.

® The Houston and Texas Central Railroad had been in Denison since 1873.

® Court documents suggest Mr. East owned and rented the property in question. Cemetery records show that Mr.
William Alexander East was born on October 3, 1851, died in March of 1933, and married Ms. Dixie Owen.

" Itisnot clear from court documents when the neighborhood wells went dry. Pumping of the railroad well started in
August 1901. Court documents filed for the Texas Supreme Court case show that Mr. East’s First Amended Original
Petition was filed December 16, 1902. However, the railroad’ s Original answer was filed April 5, 1902. This
suggests that Mr. East filed his original petition sometime between August 1901 and April 1902.

8 Court documents show the Findings of Fact and Conclusions of Law of the District Court referring to “W. A. East,
et al,” several case numbers, and severa landowners and wells.

° Houston & Texas Central Railroad .Company v. East, 98 Tex. 146, 81 SW. 279 (Tex.1904).

19 An injury without a remedy.

1 Correlative rights hold that when a source of water does not provide enough for all users, the water is
reapportioned proportionally on the basis of prior water rights held be each user. The correlative doctrine of ground
water rights means that lands overlying an aquifer can rightfully withdraw water from it, as long as similar use by
other lands over the same aquifer is not injured.

2 Tex. Consgt. Art. XVI, §59.

13 Based on 2000 water use survey information collected by the Texas Water Development Board.

14 See, for example, Sipriano v. Great Springs Water of American, Inc., 1 SW.,3d 75 (Tex. 1999).

> gpriano v. Great Springs Water of American, Inc., 1 SW.,3d 75 (Tex. 1999) quoting City of Corpus Christi v.
City of Pleasanton, 276 S.W.2d at 805-806.

16 This section is based on summaries by Meinzer (1934), Jones and others (1963), Roshenshein and others (1976),
Fetter (2003), and research by the authors.

7 Biswas (1970) as summarized by Fetter (2001).
18 vitruvius may not have been the first to do this as some scholars believe he based his work on other work that

existed at the time but is now lost. At aminimum, Vitruvius work is the earliest identified to have survived to
modern times.
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19 Court documents suggest that the Houston and Texas Central Railroad owned a"...railway which ran into the
City of Denison from a southeasterly direction, crossing Owings Street and Lamar Avenue in a northwesterly
direction..." However, the railway actually came into the town from the southwest and heads acrosstown in a
northeasterly direction. We believe that the incorrect directions may have been derived from the 1876 plat map
which is oriented with north pointing to the left (Figure 6).

2 gtaff at the Red River Historical Center cautioned us that some artistic license was generally used when
representing residential structures.

2L \We base this on a 1876 plat map we found at the county courthouse and on the 1914 Sanborn Fire Insurance map.
The Sanborn maps suggest there was a Cooks Addition and a Cooks First Addition. Perhaps the Cooks First
Addition came after the Cooks Addition and could therefore be interpreted as Cooks Second Addition.

2 \/olume 133, p. 380.

2 Interestingly, Mr. East and his wife Dixie bought lot 16 on Block 5 of Cooks First Addition in 1904 (Figure 6).
Sadly, that house was demolished only afew months before our trip to Denison. Mrs. Robert Riggins, who currently
lives on the lot to the east across Lamar Avenue, remembers Mrs. East. She didn’t recall Mr. East, but recollected
that he worked for the railroad. We can probably safely assume he did not work for the Houston and Texas Central
Railroad Company.

2 McGowen and others (1991) refers to the Weno Limestone.

% Hydraulic conductivity is ameasaure of how easily an aquifer can transmit water.

% Miller's spring, which initially supplied water to Denison in its early days, was located at 1401 West Walker
Street (Maguire, 1991, p. 25). This spring likely flowed from the Pawpaw Formation and suggests that the water
table could intersect the land surface of the Pawpaw Formation. On our trip to Denison, we noted that Pawpaw

Creek was flowing. However, it was unclear if this was natural discharge from the aquifer or anthropogenic flow
from the urban landscape.
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Chapter 6

Rule of Capture: The Future

C. E. Williams
Panhandle Groundwater Conservation District

As we look to the future of Texas’ Rule of Capture, I would suggest that the 100-year old
doctrine governing groundwater is better than any alternative proposed so far. The Rule is
effectively counter-balanced by groundwater conservation districts, through authority
given in Chapter 36 of the Water Code and Senate Bills 1 and 2, and should only be
modified if benefits are clearly understood.

Local groundwater districts and the pair of senate bills should be given time to prove
their effectiveness. Districts throughout the state are only now updating their operating
rules to reflect the stronger mandate given them in Senate Bill 2 that was passed in 2001.

The real challenges to groundwater conservation districts are gathering sufficient science
and having the intestinal fortitude to make the difficult decisions that must be made. Due
to districts’ unique hydrology, geology and economy these locally elected or appointed
boards of directors must set some precedents with their rules and policies. In some cases
no useful precedents exist.

At the turn of the last century, groundwater was said to be “mysterious and occult”
because of lack of knowledge about the various aquifers’ geology and hydrology.
Certainly, we have learned a great deal about some of the state’s aquifers, such as the
Ogallala. However, in other areas of the state much less is known, adding to the
regulators’ dilemma.

District boards must constantly balance science and policy. It is difficult to know
precisely how much information is needed to make good decisions on the allocation and
regulation of various aquifers. Too little information usually leads to poor decisions.

Too much information costs money, time and resources — of staff and consultants. Even
for districts with better funding it is not feasible or practical to collect every piece of
information before making management decisions.

Fortunately, resources are available. They include the Texas Water Development Board,
Texas Commission on Environmental Quality, Texas Railroad Commission, Texas Water
Well Drillers Board, local drillers, other Districts in the region and professional
consultants.
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I would suggest that the issue most in need of attention today is whether a remedy should
exist for damages inflicted on a neighbor by excessive well pumping in a common area.
At the moment the only remedy is to drill another well and compete for the water.

Over the past few years the issue has come to the forefront as water marketers have
stepped up efforts to transfer water from one area to another. In many parts of the state
the real or perceived threat is that water resources will fail to meet both the long-term
needs of the exporting area and the short-term needs of the receiving area.

Balancing these competing demands could require major changes in the Rule of Capture
or perhaps simply minor changes to the authority of groundwater districts.

In the Panhandle Groundwater Conservation District we balance these competing
demands with a Depletion Rule that identifies wells which are excessively pulling down
the aquifer level. If the decline persists, we can set production caps, limit additional
drilling, require well meters and require implementation of water conservation and
drought contingency plans.

It has taken the Panhandle District 48 years to develop the appropriate rules and science
to deal with the unique Ogallala Aquifer underlying our region. I feel that we have most
of the tools needed to do a good job of conserving and regulating water for our people in
the Texas Panhandle.

Younger districts can learn from the experience of their elders. Cooperation among
districts can help newer ones assemble the right tools and become fully functional.

Texas water law, in general, has been reviewed every session of the Legislature since I
have been involved with groundwater districts. In my crystal ball, I see some possible
changes to The Rule of Capture. It most likely will be reviewed by the Legislature in the
2005 session.

I expect questions about whether our methods of regulating water are adequate for today
and the future. Are groundwater districts fulfilling their mandate and is there a better
method for Texas?

I believe that our system of groundwater management has worked as well as most others
in the western United States. That success is all the more remarkable given Texas’ vast
diversity in geography, hydrology, climate and population as well as sheer size.

During the 14 years that I’ve worked in water resources management I’ve met countless
counterparts and had a chance to evaluate various methods of groundwater management
and allocation. All seek to balance the competing demands for an ever scarcer natural
resource, regardless of what method is used.

In any case, we must ensure that the cure is better than the disease. I believe that the cure
may already be in place, with only minor changes needed.
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Chapter 7

The Future of the Rule of Capture

Gregory M. Ellis
Edwards Aquifer Authority

Introduction

In 1997, the Supreme Court of Texas shocked the state by agreeing to hear the Sipriano
case. Sipriano v. Great Spring Waters of America, Inc., 1 SSW.3d 75 (Tex. 1999). The
Siprianos claimed that their domestic well dried up as a result of the Ozarka Company
operating several large wells nearby. Ozarka disputed those facts, but relied on the Rule
of Capture to deny any liability for damage to the Siprianos. By deciding to hear the case,
the Court signaled that it may be open to overruling the Houston & T.C. Ry. Co. v. East,
(East), 81 S.W. 279 (Tex. 1904) decision. The Court ultimately upheld East, but (once
again) strongly urged the Legislature to take action to regulate groundwater withdrawals.

The debate over the Rule of Capture continues, and assuming the Legislature chooses to
leave the Rule of Capture in place, there are still several issues yet to be determined. This
paper discusses these issues.

Ownership of groundwater in place

The Absolute Ownership doctrine' and several court opinions seem to indicate that
groundwater is owned in place, however the Rule of Capture seems to say the opposite:
that any neighbor can take your water with impunity. Certainly captured water is the
property of the person who captures it, but what of the water still in the ground? This
unanswered question could lead to a number of difficult issues, primarily whether a
groundwater conservation district (GCD) may restrict or even prohibit production of
groundwater without causing a taking of private property. This very issue was raised in
Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618
(Tex. 1996), but the Court declined to answer it. At some point a GCD will deny a well
construction permit and that landowner will file a “takings”™ lawsuit. The Supreme Court

! The Absolute Ownership Doctrine is old English law that provides that the owner of the surface estate
also owns everything below or above that land. Land ownership begins with the presumption that any
activity on the land is permissible (See East’s discussion of Pixley v. Clark, 35 N.Y. 520,91 Am. Dec. 72.
(1866)), and only state action to limit those activities can prevent unfettered development of any kind. Over
the last 100 years those state restrictions require permission from the state to perform almost any
development activity, but the underlying property law presumption remains the same.
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of Texas will finally have to answer this question, and the answer may dramatically affect
groundwater regulations throughout the State.

The “takings” suit will probably be argued on several different levels. First, the
landowner will argue that his groundwater has been taken by the District. The first hurdle
will be proving that the groundwater is owned in place, but the second hurdle is trying to
quantify the property right. Depending on the type of aquifer involved, groundwater
generally does not remain in place beneath the surface estate. Instead it flows from
property to property. Unlike minerals such as oil and gas, groundwater can also recharge
or be discharged through springs, changing the amount of water beneath a particular
piece of property on a regular basis. Any attempt to quantify the water right as the area of
the aquifer beneath the surface estate ignores the fact that the water flows. Quantifying
the water right as the amount that flows beneath the property in a given year ignores the
rights of adjoining neighbors. Quantifying the right as the amount that can be recovered
without affecting adjoining landowners creates a right dependant upon the amount of
rainfall and the production habits of others. These problems with defining the nature of
groundwater while it is still underground make any takings lawsuit very problematic. The
real question is whether the ownership interest has evolved into a vested property right. It
is much easier to define the moment of capture as the moment the property right vests,
which leaves the landowner with nothing more than a mere expectation of production for
water still in the ground.

The second level of attack will be about the other property affected by the permit denial.
If a landowner has a business that requires water, and a district’s rules or permit decisions
then deny access to that water, the property taken may be the business itself. If it is
impossible for the landowner to continue the business without a permit, and through no
fault of his own he cannot obtain a permit, he may have an excellent “takings” claim.
Clearly, if a government agency steps in to close a business for any reason other than
unlawful or nuisance activity, the business owner has a right to restitution. The picture is
cloudier, however, where the property is not being used but there are defined plans for
development. Again, a mere expectation for future development does not give rise to a
vested right. But what if the landowner cannot implement any development plans without
water? If the permit denial leaves the land without access to water and that removes
100% of the development rights, the land is now useless and the owner may have a
legitimate “takings” claim. Proving the property cannot be developed without a well,
however, should prove extremely difficult; much of west Texas was settled when the only
water supply came from rainwater harvesting.

Finally, the landowner may try to file a “takings” claim under the Texas Real Property
Rights Preservation Act. One landowner already tried such a suit against the Edwards
Aquifer Authority, and the Texas Supreme Court found that groundwater conservation
districts are generally exempt from the provisions of that Act. Bragg v. Edwards Aquifer
Auth., 71 S.W.3d 729 (Tex. 2002).
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The nature of the property

Property can be divided into two categories: Real property (land and fixtures to the land)
and personal property (anything that can be easily transported from one area to another).
Water, like oil, gas and minerals, is a part of the soil underlying any piece of real estate.
But once severed, it can be transported through pipelines, trucks or bottles. The water
rights associated with a particular piece of real estate are difficult to quantify, especially
where the aquifer regularly recharges. Groundwater conservation districts can quantify
the withdrawal rights through a production permit, but in some cases even that permit is
transferable. If the water in the ground is real property, is the permit personal property?
Although this question provides great debate material for lawyers, it may not have much
of a direct impact on the general population until various taxing entities try to tax water.
Appraisal districts may begin to include the value of the water underground in the overall
value of the property. There may be attempts to apply an oil and gas style severance tax.
With the Legislature, counties, cities, and school districts all looking for revenues, this
issue may come to a head sooner than later.

This issue may also affect questions of severability. In some aquifers the groundwater
flow allows capture virtually anywhere along the surface. In others, production is limited
to certain locations or properties. Landowners all over the state have been selling their
“water rights” and severing those rights from the real estate, with or without the benefit
of a permit from a groundwater conservation district.

A recent case in Medina County illustrates how the issue may play out across the state.
The Lindsey family purchased property including a pecan orchard from the Herrmann
family. Prior to the sale, the Herrmann’s had obtained from the Edwards Aquifer
Authority an Initial Regular Permit for the irrigated land, and transferred the permit to
other entities. The real estate contract for the land clearly reserved the groundwater
withdrawal rights to the transferor. However, the Edwards Aquifer Authority’s enabling
legislation includes a provision restricting the transfer of one-half of the irrigation
permits, and based on that restriction the Lindseys sought one-half of the groundwater
rights. The Lindseys prevailed at the EAA, at the trial court, and the 4™ Court of Appeals.
In each case, the Lindsey’s claim to the water rights prevailed over the contract, and the
Court of Appeals even made it clear the Herrmanns are not due any additional
consideration.

Despite the seeming unfairness of awarding the Lindseys something they have
neither bargained nor paid for, the Herrmanns have no remedy in the form of
rescinding or canceling the deed. The Lindseys proved they are the owners of
one-half of the permitted water rights pursuant to the Edwards Aquifer Authority
Act and therefore entitled to have the deed reformed to reflect their interest.

Herrmann v. Lindsey,  S.W.3d ;2003 WL 624906 (Tex.App.—San Antonio).

Although the Herrmann case turns on a specific statutory provision, this same scenario
may play out over the rest of the state. Groundwater rights have been transferred by
contract in some cases, and by deed in others. In some cases the transfers involve permits
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issued by groundwater conservation districts, or there may not be a district covering the
land in question. With so many different types of transactions it is only a matter of time
before these questions lead to problems and eventually to lawsuit.

Areas that fail to approve GCD’s or are otherwise
unregulated

The primary complaint against the Rule of Capture is that areas outside groundwater
conservation districts remain unregulated and therefore “wasteful” of the natural
resources. If the courts decide to make a change in the common law it will undoubtedly
be a result of a dispute in an unregulated part of the state. In his consenting opinion in
Sipriano, Justice Hecht warned of potential action by the Supreme Court:

I agree with the Court that it would be inappropriate to disrupt the process created
and encouraged by the 1997 legislation before they have had a chance to work. I
concur in the view that, for now—but I think only for now—FEas¢ should not be
overruled.

Sipriano v. Great Spring Waters of America, Inc., 1 S.W.3d 75, 83 (Tex. 1999) (Hecht, J.,
concurring).

The message is clear: if the legislative scheme of regulation through groundwater
conservation districts does not work, the Supreme Court will likely overturn the Rule of
Capture in favor of one of the other tort theories: correlative rights, reasonable use, or the
Restatement of Torts version. Although 90% of the State’s usable groundwater is located
within the boundaries of a groundwater conservation district, there are important areas
that have either never had a district or never approved creation of a district. If these
aquifers do not get protection, the resulting overproduction will inevitably lead to
conflict, and quite possibly the end of the Rule of Capture in Texas.
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Chapter 8

Transcript of Record and Opinion of Texas
Supreme Court and Other Documents

Robert E. Mace, Robert F. Flores, Cynthia Ridgeway, and Edward S. Angle
Texas Water Development Board

The purpose of this paper is to present the original documents of the East case, the case that
established the Rule of Capture in Texas. We have included copies of the documents as
attachments to this paper. These attachments are from original documents on file at the Texas
State Archives. Personnel at the Texas State Archives photocopied the documents, and we then
scanned the documents and resized them to fit within the margins of this report. We made some
minor adjustments to some documents to facilitate their presentation on the page. These
modifications included removing the title “Supreme Court, Austin.” from the Texas Supreme
Court decision to maximize the size of the document on the page. We digitally removed some
bleed-through text from a few pages. We did not change any content.

The documents on file at the Texas State Archives do not include any documents from the
original filing of the case in District Court of Grayson County. However, the pertinent
documents of that case are included in an appeal to the Court of Civil Appeals at Dallas.

Documents in this paper include:

I. Grayson County District Court, Sherman, Texas (p. 97).

Plaintiff’s First Amended Original Petition (p. 99).

Defendant’s Original Answer (p. 104).

Trial Court’s Findings of Fact and Conclusions of Law (p. 105).
Trial Court’s Judgment for the Defendant (p. 108).

Plaintiff’s Motion for a New Trial (p. 109).

Trial Court’s Order Denying the Motion for the New Trial (p. 109).
Plaintiff’s Appeal Bond (p. 110).

Plaintiff’s Assignment of Errors (p. 111).

Clerk’s Bill of Costs (p. 112).

Certificate of Clerk, Authenticating Transcript of Record (p. 112).

TP o as o

II. Court of Civil Appeals — 5t Supreme Judicial District, Dallas, Texas (p. 113).
a. Brief for Appellee (defendant) attaching Appellant’s (plaintiff) Assignment of Errors and
Arguments Supporting Trial Court (p. 113).
b. Court’s Opinion Reversing Trial Court and Rendering Judgment for Appellant (plaintiff)

(p. 125).
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I1I.

Appellee’s Motion for Rehearing (p.130).

Appellee’s Application for Writ of Error (p. 135).

Court’s Order granting Appellee’s Application, denying Appellee’s Motion and
Certification of Clerk Authenticating Transcript of Record (p.147).

Appellee’s Appeal bond, (covering all court costs) (p. 149).

Appellee’s Appeal bond, (covering only Texas Supreme Court costs) (p. 152).
Certificate of Bill of Costs (p. 155).

Texas Supreme Court, Austin, Texas (p. 157).

a.

b.

Citation (service) ordering Defendant of Errors (plaintiff) to appear before the Texas
Supreme Court, exercised by Grayson County Sheriff (p. 157).

Supreme Court’s Opinion and Judgment Reversing Appeal and Affirming Trial Courts
Opinion (p. 160).

Defendant of Error’s Motion for Rehearing before the Supreme Court (p. 167).

Precept Ordering Grayson County Sheriff to deliver a copy of the motion for Rehearing
to Plaintiff of Error (defendant) (p. 170).

Defendant of Error’s Motion asking that their Motion for Rehearing be dismissed

(p. 172).
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I. Grayson Count District Court, Sherman Texas
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-.Captlon:-

Plaintifi's
First Amenied
Orizinal
Fetitdion.
File1
Dec.ls.1202,

THE STATE OF TEXAS,
OOUNTY OF GRAYSON.

At s term of ths Distriet “ourt, bepur ant hol-
den at Shermzn, within snd for tac “ounty of
Grayson, end eniing on the 27th day of December,
A.D. 1902, the followinz cass came on for trial,
to-wit: : »

VW.A. EABT
N2 13880 ~v-
Hn& TIOI RnRoOOH-PM-

————— U= === mee—=Qm==m= e
Ine State of Texas, 4 In taz Diatriet Court,
st
o .
county of Grayson. i Grayson County, Texas.

W . A . EAST
N9 13820 -vsg-
HOUSTON & TEXAS OENTRAL RAILROAD COMFANY.

Comes now W.A. Bast end files thils his first smerdied pe-
tition, ‘ant for such smendment ssys:-

That at all times horein-Cter mantionzd thz pledntiff was
a realdent of Grayson dounty, Texus, and defanisnt was & rail-
road comprny, duly and lezally incorporated under ths laws of
tue Stute of lexas ag a common csrrier of freight acd passen-
gers for hire, with o loecal office ond loczl agent at Denison,
in Grayson vounty, Texas, gnd that the name of sucn agzent 1is
C.C. Calvert.

Plaintiff showe that, hsretofore, to-wit: on or about the

Tirst dey of Auguat, 1901, and for meny years opriorn therato, he
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Flaintiff's
Pirat Amsanizd
Orizinzl
Petltion,

t * thg f gins A=sscribed proo-
was the ownsr 1in Tee simpls of the followlns sC

erty, to-wit:

Two lots and one-nsif on the cornsr of Lzmar
Aveue ant Morgan Streect, Tots 1 ani 2 snd
one-half of 3, Block two, fouk'a sscond ad-

dition to Denlecn, Grayson Ucunty, Taxas.

Phe+ the defoadant, at all times meitionad in this pe-

tition, and “or meny years pricr tasrsto, was t e ownar of
s.d was oparating a certain line of railway which ren 1nto
tne Uity of Deniscon from & southeasterly direction, crossing
Owing Strest aul _smar Avenue in s northwsstsrly dirsetion,
and ertenilng beyond that polnt in esch Adrecticn fur many
miles.

Plainsif™ shows thzt for & lons vericd of time vrior and
including, to-wlt: thz montn of Avgust, 1901, he hed upon the
prover hersinbefor2 described s certelin well about 33 Test
dasp, which was supplied wilith water by a subteéranean stream
Wnichk ream from nscr tne intersection of Lamesr Avenusz and Owing
Street in the city of Denison, Greysoen vounty, Texes, tc the
soid well: or, 1f he is miataksn in thls, then thls plaintiff
Soys that the 3aid well wes fed by vercolatlons of water tarcugh
hig lend. Hs shows thot his sald well was Filled, znd has
been for nuny yezrs orior to the month of August, L90l, with
pare water, and that tie said well supplled larsze guantities
of wster t¢ thls plaintiff, su*ficient for 211l ihe orilnary

housshold purpesss and thi natural requirements of such nrop=
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Plaintiff's
Pirat amsaisi
Ori __,"i ual
Patition.

erty. Tast the aforesali stresm oY vercolations svoplied

said well with, sroctleslliy, an inexheustible supnly of well

wzter, which water he zlleges was pure, sof't water of a kind

that 1t was almost luposciole Lo secure in khe ﬂarketé.

Plainti®" further shows that sald well and cupoly of
water was of & psrmerent charscter, ayl hut for ths facts here-
inafter set out, wovrd hav: remsianed inexhsuvstible.

He shovs further th:st on or sbout sometise 1n ta3 month
of July, 19Cl, dafenilsnt company sent 1ts azents end employess
down tv near z poilnt of th: 1nt:rsac{ion of Owinz Streect with
Lamar Avemue, ani that ths. sxamingd the wells in 4hz surroun-
dinz neishtorhood, and traesi ihz covrse of ths subteranesn
wetars unill they learne? that by sirking & well at or nsar
§-11 polnt they couid extraoct from tas currouniing country
all of ths weter that uatvrally ani vaue lly varcelated into
end tarewzi s&li land, ard, narticularly, that walcn suoplied
thae well of the praintiff, by dlssing a lerge w2ll =t or neszr
geid point and suprlying 1t with powarfol pumping erneines ani
dpperstus. That they dld, sanetime in thz menth of Auzust,
sink a lerse well at szid polat, sbout tweuty Teet in diemeter
aid atout 80 fset deap. That said well wAS 80 dug tihnt it, in
connection witn the powariul senpy snd 2ngines withn which i 55 -
was supplied to extract woter from iand, drew all the water

rom under plalnticstg land, as well asa that of all of the

Gther svurrouniing lani owners for & very larze teritory.
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Plaintif? further alleges thst the water so taken from
214 wall wes not teXean Tur thoe purnoaes of 1e§eloping or using
this land as land for any useful, orefitshle or pleasurzble
purpcse, but that the szii well and land 1s vsed for no cther
purncse w stisosver except for ths purpose of sxtracting imrense
quzntities of water i'rom under de ‘endsnt’'s land and thz land
of this plaintlff and otier nartles. That sald water wes uged
for titz porpoge of furnilshing the entire Houston & Texas Cen-
trel Ballroad Jompany tributary to Dz fiszon wita water, and
that many millions of zellions of water hove bsen extracted from
the szid well; and that the defeudant has continued snd 1s
new extractlnz cnil vpumning from sa’d well about eighty-Tive
thoussni (#5000) zallons per day. That at the time 1t surk
said well, 1t did so for the ovrpese of obtelning more water
from sail land than its nstural anl reasonzole suoply of water,
and 4i1 so koowlnz that 1t wes eXtracting and sppropriating 1t
te 1t3 own vse all of the watsr under this plaintiff's land,
and thet In thls wey 1t dried or caused 1up te dAried up the
subtaransen streamg and vercclationa of water which suvoplied
plaintiff's woll a2nd tnersby cut off the supply of water to
this plaintiff's wsll, ani that 1t proposes to contlnue to do
so for all time to come.

Plaintiff 2hows th=zt by reason of said actlon on the part
of defendent, nis well nzs neen sbsolutely deatroyed as a well,
and 1s now of no value whetever. That his nstursl arnd reces-

sary watoer supply hes baen cut off a0 28 to make i1t impossible
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Plalntiri's
First Ame..ded
Original
Fetition.

for him to szeure gy water whatever from sais yell, and that
by reason of tie promises he aso neen Adzmazed in thé sum of
elaven avrdred icllars, He allsges that ths reasonsb.e value
of his seii well was, to-wit: ths sum of eieven humired (1109)
ioilars. Inat h2 has boesn compellsd to purchase water end

th-1 t.e reatsl valus of nis property, by rsascen ¢f these
facts, h 8 hesa reducel, to-wit: the sum of tairty (:50) dollars
psr year.

He shows further that the defeudant azstzken from 1ts
sedd well an unrvesscnsble and uﬁnapural supply of water out
of all orogeortion to any reasonatble or lesgltimate use ol the
sall lsid as lawd, That 1t vses szald water in z3upplylng a
vast number of englnes witn wter ani fér all otasr pursoses
nzscessary ani usual in guuiucting a lar:ze system of railrcad
exteniing over ssversl hunired miles. Ihat 1t constructed
sali w2 ll for tac purpose and wits the intention of committing
a trespzss upon tae land of this plaintiff ani of extracting
from sz2li wall 1us natural anl customery watzr suosly of un-
darground water. lhat 1t eyuipped 1ts well with engines of
suen gre=t powsr as to extract from plaintiff's landi its sup-
ply of water. Tnat the jvaatity of wat:sr taken by 1t was un-
reasu.oble anl gresatly in sxees: of any purvose for whieca the
land of defzniant couid ne used &3 land, and that 1n Tsct said

land ls bedns used Tor ne otasr subpose whatever sexecept Tor

tae purpose of extracilinz the wter of thls plalntlf{® sni other
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adjoining lend ownsrs from their lani.
Premises considersd, plaintif® shows that he ras heen
damaged in the sum of eleven hunired (1100) dollars, for which

Plaintiff ne prays judsment, as wz2ll as for ail coats of sult ani for
a 3

pirat Amenied
Uririnal
retisiun.
Flied

Pec.lH. 1802,

suck opther snd Turtasr rd ief, gensrel or sneclal, as ns may
in this behelf deserve.

MOSELEY & EFPSTEIN,
Attorneys Tor Plaintiff.

Filed Decembor léta, 1902. -===—--=---- C.g8. AFNOLL, g1V k. D.Os
- =Qm—_— mee—- o-—--=- ————e———
Flaintiff's
W.A., East ## In the District Court,
d49 13880 -va- R
H.& T.C.R.B.Compsny. i Grayson County, Texas.
______ 0-—.»___-

Nov comes the defendant and says:
FIRST. Defendant demurs gea2rally to plaintiff's petition

hecause tue facts tnerein slleged show no cause of aetion,

Defen wmut's HEAD & DILLARD,
Orizinal Attorneys for Defendiant.
Auswer. —— _
Filed SECORD. Dafendznt derurs speciclly to plaintiff's peti-

Apl. 5. 1902,
tlon because; first, 1t 1s tveo general, vague and indefinlte,

both in stating tne sctus of uegligence charged against the
defenisnt and the injuries reczlvel by plaintiff.

HEAD & DILLAERD,
Attorneys four Defentiant.
THIRD.  Defendint, for gensral snswer to plaintiff's pe-

tition, denies every sllegation therein o ntalned and demends
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gtrict oroof thersof.

HEAD & DILLARD,
" Attornzys for DNefsnisnt.
Defeniant's

Orisinal Wnarza®or Adzfendant preys 1o be ilacharssed with 1ta coat.
ALZWCI. .
| Reh HEAD & DILLARD,
Apl.g. 129z. Attorneys Tor Defeniant.
Filed April Sth, 1902, ===ecaceccececc-—on 0.8, ABNOLD, 91'k. D.C.
e T p-—-== ———=g====
The State of Texas, #HE In the District Court,
A
gouvnty of Gravson. T Graycon County, Texas.
_____________ Omm— e m————

W. 4. EAST, ET AL,
VOUSTON & (EXAS CENTRAL RAILROAD COMPANY.

Nos. 13880 to 13388, inclusive.

fFindings of
Fact ani
Juonelusions 180,
of Law.
Filed
Dee.25.1002.

In each of thess cases I find as rollows:

Tne deicndant, tie Houston & Texas Central Xailroad
wolpeny, wes the owner in fes simple of aix (6) lots in ths
city of Denlsgon, Grayson Couuty, lexas, at tue tine mentioned
in pisintiff's petiticn, and dug tnerson a wall twenty (20)
re2t 1n diameter and sixty-six (66) feet deep, It put thereln
a steam pump of suffielent strenzth to supply = tares inch

bipe, and with the exception of threz or four days sinece Mrg-
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tiniinzs of
Fact and
voncluslons
cof Law.

ust, 1901, nas daily tsken from s: 14 w2ll by means of zald

pump shout twenty-five (2%,000) thowvssnd zullonas of water.

This water was tsken from saldl wsll ani usgsd by it in its lo-
comotives ani mecolne shoos onsrated by 1t in the city of
Denlscn, in wnich sali luad is sltvated. Said wel. 1z asup-—

plle ontirely by water pereclating tnrcugh 1ts =01l and that
of sijecenl lsnds, and not by any under-grownd or other straem

of .ny kini., Before dilgzing szid well, defendant made an ex-
amination of all of the surrouniings, ircluiln: the wells of
the plaintiff, 2nd made test holes with 5 view of obtalning

the desired supply of fifty (80,000) gzlloans of water per day.

- Fleintdfr was presceut when such examinatlons were being made,

ani consented for thelr walls to t2 exemined by thne defandant,
endl hal no furtqaer conversation or coumunication with Adefen-
daat upon tas subject., From ins examinztion mads by 1t, de-
Tendznt b-came sails Fled thet 1t could proeure the desired
supply of water vpon its lani as aforesald, anil dug seid well
for the purpcss of obtalning ths ssme Tor the uses hereindafors
set out. Thns wells wer: dug without any Intantlon on ths nert
of defendant of injuring the proserty of either of the plain-
tiffz, and did not know thzt such wouldi he the effect. The
watsr percolated 1nte dsferdrnt's well at differant depths,
some of it cuming in at the bottom thorecf. The wella aof

plalincifTs are essch sbout five fest dn diameter sndi sbhout

talrty-thres fust 1in depth, ani are situated in [different Ai~
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rectione sni distances fram defeni nt's well; are on lands
owned by platintiff in fee simple and vhich wou usad as a home-
stead by esch of the plaintiffs; wers jug pricr to defendant's
weil, @0l had always beusn used by pledntiffs, un to Lus time
daTeniant's well was dug, fur hous2hwil pUTpOSEs, anl, prior
to that tlme, had always furnished an adsyuats suuply of zood
weter Tor such uges; andl thase wells have ba:n dried up by the
i wming and vse to which defeniant has out its well, That the
demsge tadt each of plaintlf”s and thelr lani has sustained

Ly the dryinz up of tnelr wella 15 the sum of twe hunired and

Finilngs of six Jollars and twenty-five ceats, including both past sni
fuct ant

Quoneivslions pruspsctive injury to thomszlves, and their lots descrlbed
of Laxw.

in thedr petition.

oK. I Tertaer find thzat the uae tu vhiea desfenlent puts
its wsll was not s reascopaclie uae of thelr prow2rty as land,
but was an artifieic.l uaz of their proparty, ani, 1f the ive-
trine of reaszonsble use a8 zpoliczble tu definsi atrezmg ap~

plies tu sucn cases, tnis was unrsaaonszble.

II.
I conclude that unier the orezolng fects no csuss of
action 1s shown Lo benelf? of plziatiffs in any sum shetsosver,
becausge I 1o not b lieve that any correlative rights exist

betwesn tie psrtles as tu underground, nereolating waters,

which 1¢ net run in sny idefined clnnel.
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I tnarzfors find in Taver of defendant.

RICE MAXEY,
Finitngs of Judge 1bth Judiclzl datrict.
Feel oand
e Piied Deceubsr 2éth, 1902, ——====------ C.S. ARNOTD, Cl'k. D.C.
of AW
iiled _
Nac.23.1302.,
————Qe——— e Q===== e ———
W.A. Bast e’#.%#
NS LABROD -vs- = ‘
H.& T.C.R.I1.0ompany. 4 Decasmher 2%nd, 1902,

This dcy this eastse wes crlled for trial ant cams the
parties by tnslr atturneyg end snnuunc:d regdy for trialg
and, nc jury bsing Adsmanded, all matters, both of lzv and
of fact, were submlitted to the dovrt, and after hsaring the
pleadings &nd the evidence the Court finda in Tavor of dsfen-
dent.

It is therefore crdered, adjviged ani-ecreed by the Court
that the plaintiff, W.A. Eaat, take nothinz by thils suvit, and
tnat thne defendant, tae Houston & Texzs Central Railroad Com-
pany, & cvrpereticn, o hence withont dey ani recover of sald
plaintiff all costs of this ault, for which 1=t executlion issus,

Te which jvdgiient, apd to ths finilngs of fact and con-
clusiors of lew made by the Court hereln, plalntifr? excepts,
and 1o op=sa Court gives notica of wpoesl to the Court eof Civil
Apgezls in and Tor ths FIfth Svorsme Judlelsl Distriet of

Texas.

0. e et — 0m==== e
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Plaintifi's

New Trial.

Motion ter

e
e

Thne State ¢ Texas, w4 In the District Court,
County ol Graysoa. ## Grayson County, Texas.
w.A. EAST

We 12880 -~v-
HOUSTCN & TZXAS OWWTRAL EAILVOAL} COMPANY .

bovs entisled ard nuombared

r

HNow cemes the plaintiff 1n toe
cause and Tlies tnils his motion for a new trial, andl for cause
SACWE D

13T, Thet the Court erred in itge findings of fzct con-~
elusion from the Tszets that defondent was not liable, bscause
said finilng was contrary to thz law ziol contrary *o tir2 evi-
icnez.

MOBELEY & EFFBIELHN,
Attorneys for Flaintif?

Filed Decembar 23rd, 1902, ————mmemmme .35, AFROLD, a1'%. D.e.
————iem—e= e Q=== ———eQmm——-
W.4A. Hast HHF

NS 13880 -v- Les

H.oe T.0.E.H.Qomoany. ## Dee2mber 23ri, 1902,

Nov on tals day ceme on te be heurd th: motionn of wlaintiff
for s new triel of this esuse, zad g:id mctiun being heard and
cori-iiered vy the cuurt is overrvled, tc whic: rulinz of the
Court plsintlff ewcoepts end in open Jdourt wives notlce of appeal
Lo toe Quours of Civil Appsets in and for the Fifith Supreme
Jidicicl District of Texas: ani ten daya afier adiouriment of
the present term of thia Court 1a zllowed plalpnti{f within which

to prepere nd Tile & statement ¢f facts herein.
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wpo2al Hond.
Filad
en. 12.13903.

121

The State of Texas, i In the District Court,

i

gounty of Grayson. H graysean County, Texas.
wWo. A . EAST

N¢ 13880 -y
HOUSTON & TEXAS CEMTEAL BAILROAD COMPANY.

KNOW ALL MEN RBY THESE FRESLNTS, That we, W.A. Hast, as
prineipal, =ndi M.L. Eppsteln znd L.B. Eppatein, as sursties,
ackrwwledge curselves indsbied to ani bound to vay to the
chFtun & Texas Certral Rsliruvad Company thssum of ong hundred
aid fifty dollars, conditioned, howsver, ss follows: that,

WHEREAS, in the above entlt.ed ani numbzred cause, hareto-
fore, on tne 22nd day of Decerher, 1902, judsment was rendered
in favor of the defenlant, and motion for a new trisl overruled
en, to-wit: the 23rd day of December, 1802; from which said
juigment plaintify hes zopsaled to the Court of ¢ivil Appsals
of the Fifth Bupreme Judlelsl District of Texzs; and,

WHEREAS, tte probsble amovnt of the costs of the suit iIn
the dours of Civlli Apuesla, the Suprzme Qourt and the Court
velow has been fixed by the Ulerk at seventy-five (H#75) dollaras:

NOW, UHEPLFOEE, this bond shall be vold on conditiocn that
W.4. East, sppellsnt, shall prosscute his soppeal with effect,
and skall pay all costs that havs acerved in the Court balow,
ahd whilchmey @ crug in the Court of Civlil Aoneals andi in the
BSuprems Court.

W.A. EAST.
M.L. EFFSTEIN.
L.T:. EFFSTREIN.

Approved eni filed Jenuvary l2th, 1L803.--0.3. ARNOID, Cl'k. D.O.
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The Statc of Yexes, #HE In the distrlcet Court,
County of Qrayson. i# Grayson Uounty, TPexas.
¥ . A . EABST

W 13880 -Us~
HOUSTON & TEXAS CFNYRsL RAITROAD JOMEANY.

Now ccmes ihe plaintiff in the ebove entitled and nunm-
persd csuse and makes the followlng sasigmment of errors com-—

mitted by the veurt upsn tha trisl of sald cause:

Plaintiil's ————:18T:----
Azsigament of
Errors. The dourt errei in 1ts conclugion of lew that under
Filed
Jon. 12, 1503, the feets the defondsnt %3 not ilable.
- 2BND: -

The Court erredi in overruling dsfendant’'s motion for

a new trial.

-— -8R0 ——--
The Quurt erred in T i.ing to render judzment for

plaintiff vpon said fuctis.

MOBELEY & EPPBTHIN,

Attorneys for Flaintiff,

Filed Japusry 1l2th, 1903, ~--------- C.5. AFNOLD, C1'k. D.C.

13. e —mm e e
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B1lll of Cuats.

Cartificate of
glerk.

14,

Slerk's:- BILL OF COSTS. Sherifr'fa:-

!
Dockatdig.conveennnn . .20 Serving Clts..... o¥iw 75
Writ: ADPrSus ewes= wems .30 Mileage.cuiveaws e 10
Flling Papelrs........ 1.20 JurTy Pegi. s e fdmaisn ey _B0
Ieaning CLES.vevuamnx 1,25 SHNRIFRF'E 00Se,.... $1.36
Trnt. OrdersS...erees.- 1.50°
Ernt. COREBscuvorannes .20
nt. Mot8.wseneenann. .18
Isaving SUBDPS.e. ... o .25
Teking Tond.c oo L.B0
Aazaavding Damazes.... .80
Judpments. 5 1 0d ade 1.00 RECATITULATION.
Texing CoBts... .00 .25
PrenserIpha; sy oo 7.00
Nertificate. ... ..ia0 LB A o T s T 16.55
Racordins Rets....... 50" Sheriff's Cost...... Ve 1.38

TOTAT OLERK'S COST.. $16.55 TOTLL COSTS. .. ..ve.  $17.90

‘..__0_..__ - ~(j=———- __..-l}_.._..

The State of Texus,
Jounty of Grayson.

I, ¢.5. AKNOLG, Clerk of tn2 District Court

of Greyson County, Texes, 40 harevy certify that inz above

and furexuing thirteen and cne-half {133) pegesof typewritten

<

true anri correct copy srd constitutss a cemplete
trensceript of all the proeszedings had on the trial of cause

N® 13880, W,A.EAST ve., HOU-TON & TEXAS OxNTRAL RATIROAD COMPANY,
as 2ens now appeer oan Tile and of record in my ofrilce.

Given urdsr my nend sni seal of a2zid Court

at offiee in the City of Saeran,
thle Jonuary 30th, 1503.

(gzifiiz/(igglff/f/zigg,élﬁf‘///

Qlark of tne NDiatriet Court

of Grayson County,
Texes.

112



II. Court of Civil Appeals — 5™ Supreme Judicial District, Dallas Texas

113



[N'THE COURT OF CIVIL APPEALS

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS.

W. A EAST, Appellant,

vs

HOUSTON & TEXAS CENTRAL RAILROAD CO0., Appellee,

BRIEF FOR APPELLEE.

FIRST COUNTER PROPOSITION, FIRST ASSIGNMENT
: OF ERROR.

An assignment in this language: ““The court er-
red in its conclusion of law, that under the facts the de-
fendant was not liable,” is too general, and appellee
objects to its consideration by this court.

£ AUTHORITIES.
~Mynders v. Ralston, 68 Tex. 499;

" Falls L. & C. Co. v. Chisholm, 71 Texas 528,
where this language is used: ‘“The remaining assign-
.menté_ of error are as follows:

~ " ‘4: The court erred in holding that plaintiff could
keep his deed in his pocket for near twenty years and

then recover.
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‘s: The court erred in rendering judgment in favor
of plaintiff. ‘

‘6. The court erred in finding that plaintiff’s claim
was a stale demand.

‘7. The court erred in overruling the defendant’s
motion for a new trial.

“These assignments do not distinctly specify any
grounds of error as required by Art. 1033 of the revised
statutes and by rules 24, 25 and 26 for the government
of this court. It is useless to encumber the record with
such matter and the practice of doing so should be
abandoned.”’

Am. Legion of Honor v. Rowell, 78 Tex. 677,
where it is said: ‘‘There is, however, another brief for
appellant on file which contains an assignment of error
which was filed in time. So much of it as is copied in
the brief reads as follows:

“The court erred in rendering judgment for plain-
tiff upon the evidence adduced upon the trial, because
the judgment is contrary to law and not supported by
the evidence.’

Such an assignment is too general to admit of con-
sideration, as has been repeatedly decided by this court.”’
SECOND COUNTER PROPOSITION, FIRST ASSIGN-
MENT OF ERROR,

If said assignment is considered.
The court having found that defendant’s well was

upon land owned by it in fee-simple. and was dug to
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3

supply water for the use of its locomotives and machine
shops operated by it in the city of Denison, in which
said land is situated, and without any intention of in-
juring the property of the plaintiff or knowledge that
it would have such effect, and that the water in said
well was supplied by percolation through the soil and
did not come from any defined stream, no other judg-
ment than the one rendered should have been rendered
by the court below. The law is that the owner of land
can use all the water he can obtain thereon by digging
wells which are supplied by water percolating through
the soil, provided said wells are not dug for the purpose
of maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely de-
prived of water which otherwise would have percolated
into their own land.
STATEMENT.

For the court’s findings in full see statement to ap-

pellant’s first assignment on page 2 of his brief.
AUTHORITIES.

Gould on Waters, 3d ed. §280;

Miller v. Blackrock Springs Im. Co., 40 S. E. 27;

27 A. & E. Ency. Law, 1st ed., 424, 425;

Hougan v. Ry. Co., 35 Iowa, 558;

Acton v. Blundell, 12 M. & W. 324;

Burrows v. Saterlee, 67 Towa;

Hanson v. McCue, 42 Cal. 303;:

Hale v. McLee, 53 Cal. 578;
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Sadler v. Lee, 66 Ga;

Lybe’s Appeal, 106 Pa. St. 626-634;
Collins v. Gas Co., 131 Pa. St. 156;
Metcalf v. Nelson, 59 Am. St. 756 and note.

Southern Pacific v. Defour, 19 L. R. A. 92 and
full note.

ARGUMENT.

The question presented by the court’s findings of
facts and law is the extent to which the owner of land
can appropriate to his own use the water which perco-
lates through his soil and accumulates in a well dug by
him thereon. Can the owner of the land use such
water for the purpose of supplying machinery owned
by him, or is he restricted to household and domestic
purposes? The rule on this subject seems so well set-
tled that we have only attempted to cite a few of the
very many cases bearing thereon.

Mr. Gould in his Work on Waters (3 ed.) publish-
ed in 1900, §280, says: ‘‘Water percolating through
the ground beneath the surface, either without a defi-
nite channel, or in courses which are unknown and un-
ascertainable, belongs to the realty in which it is found.
The rule that a man may freely and absolutely use his
property, so long as he does not directly invade that of
his neighbor’s, or consequentially injure his clearly de-
fined rights, is applicable to the interruption of sub-
surface supplies of water or of a stream, and the dam-

age resulting therefrom is not the subject of legal re-
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dress. The land-owner may, therefore, make a ditch to
drain his land, or dig a well thereon, or open and work
a quarry upon it, or otherwise change its natural con-
dition, although by so doing he interrupts the under-
ground sources of a spring or well on his neighbor’s
land. The only remedy for the latter is to sink his
own well deeper. He may take the water which would
otherwise pass off by natural percolation into the ad-
joining land, or draw off the water which may come by
natural percolation from that land, and no adverse right
to prevent the exercise of this privilege can be acquired
by prescription.”’

A large number of cases are cited in the note which
follows to sustain the text. In fact fewer cases can be
found on the other side of this question than upon al-
most any other legal proposition announced in the law
books.

The case of Miller v. Blackrock Springs Improve-
ment Company, cited above, is such a full discussion of
this question and such a complete and convincing re-
view ot the authorities bearing thereon, that we can do
but little more than ask its careful consideration at the
hands of tbe court.

We also invite the especial attention of the court
to the case of Hougan v, Railway, 35 Iowa 558, on ac-
count of the very great similarity of the facts therein
involved to those here in question. In that case it is

distinctly held that where a railroad company holds a
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deed conveying ‘‘for all purposes connected with the
construction, use and operation of the said railway,”’
the right-of-way over certain lands, this includes the
right to dig a well on the right-of-way in order to pro-
cure water for the railroad company’s own use in con-
nection with the operation of its railroad. The case at
bar is much stronger than the one decided by that court,
in that the appellee is owner in fee-szmple of the land
upon which it dug the well in question.

We are aware that cases can be found in which a
person holding an easement acquired under the terms
of a statute has been held not entitled to use percolat-
ing waters to the same extent as the owner of the fee
would have the right to use them. Such a case is
United States v. Alexander, 148 U. S. 186, but in that
case the general rule is recognized in the following lan-
guage:

“‘Finally, an argument in favor of the government
is based upon the finding of the court below, that it
does not appear that the well was supplied ‘by a dis-
tinct vein of water running into it;’ and the leading
case of Acton v. Blundell, 12 M. & W. 324, and cog-
nate cases are cited.

The doctrine of those cases substantially is, that
the owner of land may dig therein and apply all that 7s
there found to his own purposes at his free will and
pleasure; and that if, in the exercise of such right, he

intercepts or drains off the water collected from the un-
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derground springs in his neighbor’s well, h

venience to his neighbor falls within the descnptlon of
damnum absque injuria, which cannot. become the .

ground of an action.

-We recognize this as sound doctrine in thendi'dinary
case of a question between adjoining owners of land.
But in a case like the present, where the 1u]ury com-
plained of is inflicted by the construction of a. “public
work under authority of a statute, over l_aﬁd upon
which the public authority had acquired a-r'ight"of-way'
only, and where the statute itself provides'a femedy for

such injury, the law has been held to be otherwr-‘-e in

cases whose reasoning demands our asseut » Fh s

Then follows a review of a number of cas.éé some-
times relied upon in the vain attempt to tear down the
long established rule upon this subject.

It will be noted that the cases cited by appellant to
sustain his contention themselves concede that they are
opposed to the great weight of authority on this sub-
ject, and appellant’s counsel, in his brief, in effect,
makes a like concession, -

The case of Bassett v. Salisbury priuncipally relied
upon by appellant seems to us to have but little appli-
cation. The question involved was the right of the de-
fendant to maintain a dam on his land so as to obstruct
the natural drainage from the plaintiff’s land above the
dam to his injury, which seems to us a very different

question from the right of the owner of land to appro-
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priate to his own use the water he finds therein. The
overwhelming weight of aut;lorlty holds that he has as
much right to appropriaté th;s water as he has the sand,
gravel or soil itself. Tt ig tlfne, language is used by
the judge delivering the .;‘Pj‘.iﬂion in that case which
could be applied to some extent to the facts herein in-
volved, but the total failure to cite authority to sustain
such expressions is art least'significant, as is the follow-
ing quotation from the opinion:
‘ ‘““We are aware that sirice the case of Acton wv.
Blundell, 12 M. & W. 3241 the weight of authority
elsewhere is against the v1ew of the law which we have
adopted. A number of c.:a.lste_-é_;‘.-have been cited by the
defendant’s counsel and more may now be found in
which the reasoning conflicts with the conclusion at
which we have arrived, but with the highest respect for
the tribunals that have pronounced these decisions, we
are compelled to differ from the views they have ex-
pressed.’’

The New Hampshire case of Swett v. Cutts, also
greatly relied upon by appellant, will also be found to
have but little application. We merely copy the sylla-

bus: ‘‘A land-owner may in the reasonable use of his

own land ]awfully prevent the flow of surface water on

to his premises from the adjacent higher land of an-

other, although such adjacent land is thereby injured,

and the fact that such water has been wont to flow upon

the inferior land for over twenty years, will not amount "
to a prescription.’’
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the extent to which he could prevent the water -fr_om; h'ls"

neighbor’s land coming upon his premlses, and his

right to do this was sustained.

The case of Forbell v. City of New
Y. 522, relied upon by defendant is more "m pm.nt m hls
favor, but that case is likewise unsupported_.by_._.-,_author- '

ity and only involves the right of one proprietor to in-

tentionally draw from his neighbdr’s land wate
purpose of selling it to others. Whlle we: do_not concedel
that this case can be sustained by authorlty even as hp- '
plied to the facts upon which it was rendered yet it
does not go far enough to sustain the p'lal_ntlff’s posi-
tion in the case at bar.

To decide in appellant’s favor it will be 'necessary
to establish the law to be: That the owner of land can-
not obtain water from his well thereon to run his gin or’
traction engine, if it interfers with the supply of the ad-
joining proprietor. If the owner of land can use the
water thereon tosupply one engine he can use it to supply
two or more; and in like manner, if he can use it to operate
one gin or mill, he can use it to operate two or more.
The question is: Does percolating water belong to the
owner of the land, or does it belong to the adjoining

proprietor from whose land the water comes? If the
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owner of land desires to retain the water which falls
thereon for his own use he must adopt the necessary
meauns to prevent its escape. He cannot permit it to
percolate through his neighbor’s soil and then claim
damages of such neighbor for using it after it has left
his land. The authorities and reasoning to this effect
are so convincing that we cannot understand how the
question can again be presented for consideration.
FIRST COUNTER PROPOSITION, SECOND ASSIGN-
MENT OF ERROR.

An assignment of error in this language, ‘‘The
court erred in overruling plaintiff’s motion for a new
trial’’ is too general, and appellee objects to its consid-

eration for that reason.
AUTHORITIES.

Falls L. & C. Co. v. Chisholm, 71 Tex. 528, cited
above.
Cooper v. Lee, 21 S. W. 998.
McCowan v. Terrell, 29 S. W, 484.
ARGUMENT.

It will be noted that one of the assignments in
Falls L. & C. Co. v. Chisholm, referred to above, is in
almost the exact language of appellant’s assignment
here objected to. In the other cases cited there was
more than one ground in the motion for new trial, and
they might be distinguished on that ground. In this
case there is but one ground set up in plaintiff’s motion

for a new trial, which is as follows: ‘“That the court
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ment. Also see the great number o__
1St volume of Batts’ Buckler’s Cfvi

general. Also that an asslgnment {
is contrary to the law and evidence’’ is

said facts,’’ is too general, and appellee ob]ect
consideration for that reason.

AUTHORITIES.

Same as to first counter proposmons ﬁrst and sec-
ond assignments. '

All of which is respectfully submitted mth the re-
quest that the judgment of the court below in all things
be affirmed.

BAKER, BOTTS, BAKER & LOVETT,
HEAD & DILLARD,
ATTORNEYS FOR APPELLEE, HousTON & TExASs CE N
TRAL RAILROAD Co.

124



: 4  Houston &

125



—— e e— e

. A. East, Appellant, ¥

No. 4018, V8.

Houston & Texas Central Railvoad Co.] Appeal from @rayson Cownty.

Appellee. 1.

This is a sult by W. A. Hast against the Houston and fexas

/ @entral Rallroed Company for damages growing out of the elleged de-

struction by defendant of plaintiff'’es well. The case wus tried bE.;
fors the Court without a Jury and resulted in a Judgment for dnrenfi-
ant and pleintiff appealed. ¢he trial court filed econclusions of .
Tact which in the absence of a atatement of facts are 8? be taken as
the fasls of the case, 3aid conclusions ars aa follows:

"1s¥, The defendant, the Houston and Texas Central Rallroad
Company, waa the owner in fese simple of pix (&) lots in the City of
Deblson, Grayson Cowmmty, Texas, at the time mentioned in plaintiff'a
petition, and dug thereon & weldk twenty (20) feet in diameter and
sixty-aix (66) Teet deep. It put therein a steam pump of sufficient
atrenf;th to aupply a three inch pips, and with the exseption of three
or four days since August, 1901, has daily taken from sald well by
means of sald pump about twenty~five thousand (25,000) gallons of

water. This water wae teken from sald well and used by it in its
locomotives and machine shops cperated by it in the Gity of Denisonm,
in which said land is situated. BSaid well is supplied entirely by
water percolating through its soil and that of adjacent lands and

not by any underzround or othar stream of any kind. Before digeing
sald well, defendant made an examination of its surroundings, imclud-
ing the well of the plaintiff, and made test holee with a view of .
obtaining the desired aupply of rifty thousand (60,000) gallons of
water per day. Plaintiff 'a;s present when such examinations were
being made and consented for hig well to be examined by defendant,
and hed no further conversation or - commmnication with the defendant
mpon the subject. From the sxamination made by it, defendant became
satisfied that it comld prosurs the d esired supply of water upen the
land a8 a.turesaid. and dux seld well for thepurposs of obtmiming the
game for the uses herainbefore set out. %he wells were dug ﬂt‘h&uu
any fntsntlon on the part of defendant of injuring the property of
either of the plaintiffs and did not know that such womld be the efr
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2. o

effect. The water pe reolated into defendant's well at different

“I wloe AWty e I Y el Ny Bt . T . 3
/ "depths, some of 1t c¢oming into the bottem thereof., The well of pleh

£1rf {8 about five feet in diameter and sbout thirty-shree feet in
depth; ‘is ‘on land owned by plaintiff in fee simple and is used as &

“hiomesfead By plaintitf, was dus prior to defsndent’s well and had &k

vays been useéd by plaihtiff,tlip to the time defendant's well was dug

for .houuh'o‘l'd pdi’poses', dnd prior to ‘that time, had always !npp.'l.iad
‘an adtqnnto snppl:r of wa.ter for such usea; that this well has heen
BTt ed 1p By the’ ‘digeing ‘and’ tt'lie to which’ derendant has put '.ﬂ'.s woll.

“that the damake that plaintiff and his land hes sustained, by the

“drying wp bf Bis vell, 15 ‘the sum of two hundred and six dollars

“and‘twenty~five cents (206.25) including both past and possessive

“injury to NHimeelf and the lots described in hfs' petition.’

La

%C U Hng L 'furfhior 'Find tnat this ‘ise 'to which défendant puts its’

“Well" 'wds ‘not & reasounable usk bf their property as lahd, but wss an
“art1r10In] bse of ‘thelr ‘property, and if the doctrime of reasonable

Y

nss",' as appl.leable to daﬂ&ﬁﬂ"&ﬁrema o' Blicn cnun, this vas wn- .

s Aaiy 1 Vst ¢ e
a0 Siae Wi 4 1 Y LAty : ey

\'aa.scnablc .

TN In' passett v. Salisbury ifg. Co. 43 N. H. 569; 62 Am. D”' 119,

1€ is hald In erfect ‘that the right. or a land omer to drav :l'l'om his
land all water fo!nd percols.tihx wndarxrmd, was “not absolut a, but
o r,_

qmlifiad and 1imited to ‘Bho amnmt nacealsary ror tha raaaunable
use of the ls,nd, ‘as 1and. That t‘ns rights of ad.,joinlng 1andownern

are correlative a.nd froln tha neceaalty ot the casa the rix.'nta of

“each is un.‘l.y“to a Fessonabls 'ilia. !‘he eourt mes 1nto an exhauetive
“aiscussfon of the qnsst.!on ‘and ln tho very a.ble op:lnion deliverad,
ar‘rivas n.t tha conclnslm abnvu stated. The nla as announcsd

mroin wea approvad 1n t.he 1ater casa cf svett 1r. cuttr, 50 l. H.

i oy e

439 Yg Am. Rgp. 276.
In'm late case decided Irf‘liae Gourt of lJ'\ﬁp‘i:r-cc.all.a of New Yoﬂ:'ixg
which'the plaznnrr was & lasue or esrtnin :tnmlm: hnd,u situatod

“pear Qprlnr. crsol, tithin ‘the’ 'lhnntsf of lljnuh. Ha un.d. a port!m of

ths lnnda in question rcr the ptlrposo of grow!m; calery and” water
cresaes. ‘wme eity of’ Brook'lyn consewcted a pumpiug sta.tion in the
borough or Quuena citr of Ruw Yort on the eondui.i; lino naar thele Eing

" County boundary line'and'early % 1385, :lh 1894 ;m additi;pnal
; e
"Wwells and mede an a.dd.ltlonal. pmin.n; siatiﬂl. ‘.I'bn lfhes of pnmpim;

Lant i rinivg! T ip wall, CUF

a.t. thsu statlm va.s to 1ower ﬁha lm.dsrxrnm 'latar tab].a on this

povah Tialy pareaianhing

land, and ‘thus maﬂe it um’it .i'or Ji'.hu cnlti'\'a.t‘ion of ee}eﬂf or water

A

Cresses,
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a.nd th.e cropu rs.iled for ma.ny yenrs prior to the com&noment of
NEFLES o

‘Ihe action. Jin 1598. rmr anurt in trea.tinq cf the right of the ;. )
la.ntl olmer to the use of mdemro\md. Pefﬁol&tm water, in that fase,

usas tlie fol].owim; J.anmnze:

Gl : § e
"In tho caan in nhich th.e 1a.m1neu or interfeunce with perp-
s afir ANyl LA
cola.ting wa.tam has baen upheld. either the ransone.blanaas of t.ho )
i o F e u \ —l Ll L J"l L i . ) -

aats multlm 1n tho 1ntarferenee, or the nnnuonablgnass or :lm-

Ul B

v el F

posinx a.n mecessary rssh'.‘l.ction \'.Ipon t]:l.e omer's domlnioll of his "
o\m land, has been momlzed.. __In the abuuce.ol_‘ cbnt_!act or, O.nﬂﬂ"ﬁ-

mcnt, wha.taver :lt is raasunaple Tor thu omer tq dq ﬂ.th l'_d.a sul;-.

Jasvee Lol e [YREES
:urra.ce\ 'a;ter, rugard. !m;)qxﬁ %o, the dorin:l.tq rights of o:hevs, '.hq{a
17 - ey LT SR 9 s ¥ wew
ma:; t}n. He may na.l:e tha mi 1pi’ it that hq rmpnnblyean. 1_.‘.__ _1ls_
wdd NV tnasES. f» {ekh
oot uureasma.hls, ao tar as 11: 313 now a;:paront to u. t.hat he shmila

s )

din Irolls and take theretrom a:Ll the water that he nem zn oraev‘r“

for purposes oi' plee.mlra. a‘hode, prod.uathmess of lnll, tru.de, man=
-uraeturo. or ror whatever a:l.so tha 1and. as 1a.nd mAy serve, Hs may

eonnma u, uut mst not diseharge 1t to the Mury 91.' others. But
to rit !t up ﬂth wans and pms or such parvqsive aud. potenual g

in the raz

reach that raom their bue lha derandsnt can tap t.he tatar storod hl
the pla.iutiff'a land, and in 311 tha rea:lon thernubout,, and lea.d 1%

. P ST A
to h.is m land, and 'lw mewh.andtnlm it pntmt 1“ return, :I.a,
[ (ks Ui i £ 33 :
ho'ﬂror nnrsasomblo 1t w appaar to t.h.a daretda._nt l.nd !.ts cnato-_

snip ! W IORE

mcrl, _mraasona.‘blc as to ﬂu plaintirr a.nd the othu'n 'hou lmda ;
are thus cla.ndest:lnely mppad, nnd t.h.e.lr va.lne hpairod. :_l'qrbc_:ll].

v. lIav York, 164 n. Y. 522- 51 I.. R. A. 696. ) acbes wissn
I '.l‘he court treated t‘ne a.et of the Blt?‘ !Il ntmtinq the PBP -

no ke the ¥s o)

nolaiinx mters rm tha land of nln&ntirt 1n t.he menner and by
use or ﬁhe a.ppuancsc adopted by it, a8 n tl:aspagn. II: rurtnor held
that a tuapa.u m.ny be pmduud by the mplormmt or snah mstarial,

- v aTe palTvs | (-p,l..p C6 W
amcies ol‘ Mstmmts s.: Y:oetmm‘ar affectlva b?' the co-oparation of

wle ae- Hapeinlre

the rorees o'r nature. Soe u.:l.so Bmith ¥8. tl’ooklrn. 160 H. Y. _‘557:

Ll e
45 n. R A. 55&- 27 Am, amq Ene. Lmr, p. -&29, 13%. nd. ;
HE LR L F i RS y el g e R TaRHre WORRE 1-]'”
Iu the ca.su st 'bar the triul court romd that t.‘ne dafonda.nt
s ¢ oima Sudfren nf e B AT :
was not ma)::lng & reasnne.bla use ot 11:5 propem (a.s lnnd, bnt t:s;at N
gl Toe s or &4 . WS L 0%
the use was an ;ﬂiricial oni. Beroro daf};md.ant dug its rall it made
tamgeng i tgd e B AL T, L ks ~nd. /o whown 00 inets.

an exmiuation of Its surro\mdluas, examined plaintiff's 'rell, dug;
% wheronl .
test holan m:ul ca.lculated that it comld, h‘om the waters parccla.timr

ar _-z—aﬂ‘\\
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underpround 1%s land and the sirrownaing iand, includimg pleintiff'e
cause to be extracted therefrom ase much as 50,000 aca-llona per day.
To sccomplish this purpose it dug its wéll twenty feet in diemeter
and migty-six Teet deep and fitted the same with a steam pmmp and
othe » sui‘lbable appliences for forcing that amount of water theve-
from. It has, since August 1901, with the exception of three or.
Tour days, Torced 25,000 gallone of water daily from said well, whih
it has used in operating its locomotives and machine shops in the "
@ity of Denison. The plaintiff's well was thirty three feet deep
endfive feet in dismeter and was on his own land, occupled by him as
nip resident homestead, It was dug pricr to that of defendeant end
ned always been used by plaintiff for supplying water for his louse-
hold purposes, Tor which. 'pufpuaa it furnished an adequate Bupply, .
until the defendant du( and instelled ite '011 and bexan pumping
therefrom, since which time and as a result thareof, the plaintiff's
well has dried wp. Yhe trial Court fomnd that the plaintiff and hie
land have sustained damage by these aéts of defendant in the sum of
$206.25. We are of the opimien that under the fmcts the plaintiff
was ontitled to recover this sum. ‘ %

It is 4rue that in the case of Acton v. Blundell, 12 Mees. &
Wels. 324, the doctrine was laid down in Rogland that "If a men dige
a well op his own Tield end thereby drains his neighbors he may de
80 wnless he doss it maliciowsly." It 1s further true that this
rnle has been adopted in some of the American States, Gould on Was-
ters, 4th, ed., Sec. 280; Miller v, Blackrock Springe Imp. Co., 40
8, B. 27. It iz by reason of the rule laid down in Acton v. Blun~-
dell that the eppellee olaimas immmity from liability in this case.
To apply that rule under the facts here shown would ghock our sense
of Justice.

S0 far as we cen aecertain the queatic_;n has mot been passed up-
on by any of the appellate courts of this State. B’éli sving as we -
do, that the rule adopted by the Court n}' Appmn or New Hampshire
and followed by the aonrt of Appeala' or ':on, is juat, and sus-_
tained by reascn we Wﬂmghold in accordance therewith

¥e conclude that the judgment of the Trial Court should be re=
versed and here rendered for appelleant for $206.25, the amount of o
damsge sustained by plaintiff, and his lend as sﬁoﬁ by the Tacts.

 Ltdplis

Delivered Nov. 28, J9n%. Asgocinte Justice.’

Reversed and rendered.
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W. A. EAST, APPELLANT,
Vs

HOUSTON & TEXAS CENTRAL RAILRCAD COMPANY, APPELLEE.

HOTION FOR REHEARING.

TO THE HONORABLE COURT OF CIVIL APPEALS gOR THE FIFTH SUPREME JUDICIAL
“"DISTRICT OF TEXAS:—- ) '
Now comms appellee, Houston & Texas Central Rallroad Company, and
shows to the court that 1t is sole appellse herein and is represented
by Messrs. Head & Dillard, a firm of attorneys residing in Grayson
County, Texas. That the sole appellant herein is W. A. East, & resi-
dent citizen of Grayson County, Texas, represented by upssrs. Mosely
& Eppstein, who reside at Denison, Grayson County, Texas.
Appellee says there was error in the action of the court in revers-
ing and rendering the judgmént f the lower court herein and it prays
the court to grant it a rehearing of this cause on account of these
errors and it says there is error in the following particulars:
FIRST- The court érred'iﬁldonsidering the first assignment of "
error because it was oo vagme and general as not to comply with the
rules and so vague and general that it ought not have been considered.
SEEOND- The court erred in considering the second assignment of
error because it was so vague and general as not to comply with the
rules and so vague and general that it ought not to have been considered.
THIRD- The court erred in considering the third assignment of
error because it was so vague and general as not to comply with the
rules and so vague and general that it ought not to have been considered.
FOURTH: The court erred in sustaining the first assignmant of error
and the propositions made thereunder, which assignment and propositions
were as follows:
YFPIRST ASSIGNMENT OF ERROR.

The court erred in its conclusion of law that under the facts
the defendant was not liable.

FIRST PROPOSITION.

‘ The defendent had the right to use its land in any way in which
it saw fit, subject only to the qualification that it must so use it
as not to injure the property of another.

SECOND PROPCSITION.
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Adjoining proprietors of land have correlative rights in all under-
ground percolating waters, and though each of them may use the water under
his own land, his right to do so is subject @o the rule thet his use of
same must be reasonable, under all of the circumstances, and 1f in the
unreasonable use of such percolating waters he destroys his neighbor's
supply, he is liable in damages.

THIRD PROPOSITION.

The defendant had the right to dig wellsupon its land and take theee=
from all the water that it needed in order %o obtain the fullest efjoyment
and usefulness of its land as land, either for purposes of pleasure, ba@g;
productiveness of soil, trade, manufacture or for whatever else the land, N
might serve, but 1t could not unreasonsbly use it to the injury of others.

FOURTH PROPOSITION.

Plaintiff has the right to prevent the unreasonable use by defendant
of its land, when such unreasonable use abstracts the natural and usual
supply of water to which it is entitled from his land, provided defendant's
use of its property is not such &s the said land could be reasonable used
for as lend. And g fortiort een plaintiff recover damages for such injury.

' PIFTH PROPOSITION.

Defendant having destroyed plaintiff's well by extracting therefrom
its natural supply of water, by digging wells upon its own land and
extracting therefrom an unreasonable quantity of water, more then, its
land as land was entitled to, which said unreasonable use caused the in-
jupy complained of by plaintiff, is liable to the plaintiff for the
amount of his damages, to-wit: $206.25."

Because it was found by the lower court and this court that the wells
were dug without any intention on the part of defendant off injuring the
property of plaintiff. That the only purpose of digging it was for a
legitimate use of defendant in obtaining water in its locomotive add
machine shops in the City of Denison., That the wells were dug on land
owned in fee simple by defendant, that it had no knowledge that in dig-
ging its well it would drain plaintiff's well and did not intend to drain
it and that the waters which ran intp defendant's well were only percolat-
ing waters, hence the finding of this court should have been that under
these circumstances there was no llability on the part of defendant.

FIFTH- The court erred in sustaining appellatt's facond assignment
of error which is as follows: ®The court erred in overruling plaintiff's

And
notion for a new trial." ,The propositions made thereunder, which are the
seme as the propositlions made un&er the first assignment above shown, for
the following reasons: Becawse it was found by the lower court and this
sourt that the wells were dug without any intention on the part of defend-
and of injuring the property of plaintiff. That the oniy purpose of dgg-

ging it was for a legitimate use of defendant in obtaining water in 1ts

locomotive and machine shops in the City of Denison, That the wells wer
ere
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dug on land owned in fee simple by defendant,that it had no knowledge
that in digging its well it would drain plaintiff's well and did not
intend to drain it and that the weters which ran into defendant's well
were only percolating waters, hence the finding of this court should
have been that under these circumstances there was no liability on the
part of defendent.

SIXTH~ Thejcourt erred in sustaining the third assignment of error
which is as follows: %The court erred in failing to render judgment
for plaintiff upon said facts,® and the propositions made thereunder
which are the same as the propositions made under the first assignmsnt
above shown because it was found by the lowser court and this court that
the wells were dug without any intention on the part of defendant of
‘injuring the property of pla intiff, That the only purpose of digging
it was for a legitimate use of defendant in obtaining water in its loco-
motive and machine shpps in the Cigy of Denison. That the wells were
dug on land owned in fee simple by defendant, that it had no knowledge
that in digging its well it would drain plaintiff's well and did not
intend to drain it and that the waters which ran into defendant's well
were only percolating waters, hence the finding of this court should
have been that under these ci;cumstances there was no liability on the
part of defendant.

SEVENTH- The court erred in sustaining the first additionel
proposition under the first assignment of error which is as follows:
"The underground percolating waters in plalntiff's land belonged to him
and the abstraction of them by defendant is unlawful," because there is
no ownership in percolating waters by the person through whose lends
they percolate and no right save the right to use them while they are
on his land, and if from any cause they shall percolate upon the lands
of another and be used by such other he will not be liable to the owner
from whose lands the water percolated, even though they would not so
have left the lands of this owner but Tor acts of the person using them
not maliciously done.

EIGHTH- The court erred in sustaining bhe second additional propo-
gition under the first assignment of error as follows: "Such under-

. ground waters is as much the property of the owner of the land as the
ores, rocks, etc., beneath the surface.® The reasons why it was error

to sustain this proposition are shown in the last ground of this motion.
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* NINTH- The court erred in sustaining the third additional propo-
sition under the first assignment of error, which is in these words:
"pefendant in this case is a trespasser. Actual entry upon the land
is not necessary, i damage be done to the land," because under the
findings of the court above set forth defendant was in mo sénse a
' trespasser upon pleintiffts land or against plaintiff, but only in the
lawful use of his own land used such percolating waters as under the
law he had the right to use.

TENTHw- Eﬁelaourt erred in reversing and rendering the Jjudgment
of the court below because the court below, having found that defendan's
well wés upon land owned it in fee simple and was dug to supply water
for the use of its kocomotive and machine shops, operated by it in the
City of Denison in which said land was injured and without any intention
of injuring the property of plainfiff or knowledge that it would have
such effect and that the water in said well was supplied by percolation
through the soil, judgment should have been as it was rendered in the
court below for defendant. The law is that the oWner of land can use
all the water he can obtain thereon by digsing wells which are supplied
by water percolating through Fhe soil, ppovided said wells are not dug
for the purpose of maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely deprived of water
which otherwise would have percolated into their own land, and the law
so standing, judgment should have been rendered for defendant as in
the court below.

We respectfully submit the motion and request that a rehearing

be granted and the judgment affirmed.
@a,&»}g,u @&IL@ (Ba\}m/ T Aﬂ‘v-&j(:_/{/
xi{i,aadj + 0llard

Attornegs for Appellee, Houston & Texas

Central Railroad Company.
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Houston & Texas Central Railroad Co., Plaintiif in Error,

vs.

W. A, BAST, Defendant in Error.

APPLICATION FOR WRIT OF ERROR.

7o the Honorable Supreme Court of the State of Texas:

Your petitioner, the Houston & Texas Central
Railroad Company, respectfully shows that this is a
suit instituted in the District Court of Graysoun County,
Texas, by W. A. East to recover of petitioner damages
in the sum of $1100.00 for injury to a well on his prop-
erty in the city of Denison, Grayson county, Texas.
The trial in the District Court resulted in a judgmeunt
in favor of the defendant, but ou appeal to the Houora-
ble Court of Civii Appeals for the Fifth Supreme Judi-
cial District the judgment of the lower court was re-
versed and a judgment was rendered in that court in
favor of the said East for the sum of $206.25, and in
so reversing the judgment of the lower court and ren-
dering the judgment aforesaid, the Honorable Court of
Civil Appeals for the Fifth Supreme District of Texas
committed numerous errors as follows:

First. The Court of Civil Appeals erred in con-
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sidering the first assignment of error, because it was so
vague and general as not to comply with the rules and
so vague and general that it ought not to have been
considered.

Second. The Court of Civil Appeals erred in con-
sidering the second assignment of error, because it was
so vague and general as not to comply with the rules
and so vague and general that it ought not to have been
considered.

Third. The Court of Civil Appeals erred in con-
sidering the third assignment of error because it was so
vague and general as not to comply with the rules and
so vague and general that it ought not to have been
considered.

Fourth. The Court of Civil Appeals erred in sus-
taining the first assignment of error and the proposi-
tions made thereunder, which assignment and proposi-

tions were as follows:
FIRST ASSIGNMENT OF ERROR.

““The court erred in its conclusion of law that un-
der the facts the defendant was not liable.

FIRST PROPOSITION.

The defendant had the right to use its land in any
way in which it saw fit, subject only to the qualification
that it must so use it as not to injure the property of
another.

SECOND PROPOSITION.

Adjoining proprietors of land have correlative rights

in all underground percolating waters, and though each
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of them may use the water under his own land, his
right to do so is subject to the rule that his use of same
must be reasonable, under all of the circumstances, and
if in the unreasonable use of such percolating waters
he destroys his neighbor’s supply, he is liable in dam-
ages.
THIRD PROPOSITION.

The defendant had the right to dig a well upon its
land and take therefrom all the water that it needed in
order to obtain the fullest enjoyment and usefulness of
its land as land, either for purposes of pleasure, abode,
productiveness of soil, trade, manufacture, or for what-
ever else the land might serve, but it could not unrea-
sonably use it to the injury of others.

FOURTH PROPOSITION.

Plaintiff has the right to prevent the unreasonable
use by defendant of its land, when such unreasonable
use abstracts the natural and usual supply of water to
which it is entitled from his land, provided defendant’s
use of its property is not such as the said land could be
reasonably used for as land. Anund @ fortzorz can plain-
tiff recover damages for such injury.

FIFTH PROPOSITION.

Defendant having destroyed plaintiff’s well by ex-
tracting therefrom its natural supply of water, by dig-
ging wells upon its own land and extracting therefrom
an unreasonable quantity of water, more than its land
as land was entitled to, which said unreasonable use
caused the injury complained of by plaintiff, is liable
to the plaintiff for the amount of his damages, to-wit:
$206.25.”’

Because it was found by the lower court and the

138



4

Court of Civil Appeals that the wells were dug without
any intention on the part of defendant of injuring the
property of plaintiff. That the only purpose of dig-
ging it was for a legitimate use of defendant in obtain-
ing water in its locomotive and machine shops in the
city of Denison. That the wells were dug on land
owned in fee simple by defendant, that it had no knowl-
edge that in digging its well it would drain plaintiff’s
well, and did not intend to drain it, and that the waters
which ran into defendant’s well were only percolating
waters, hence the finding of the Court of Civil Appeals
should have ‘been that under these circumstances there
was no liability on the part of defendant.

Fifth. The Court of Civil Appeals erred in sus-
taining appellant’s second assignment of error, which
is as follows: ‘‘The court erred in overruling plaintiff’s
motion for a new trial.”” And the propositions made
thereunder, which are the same as the propositions made
under the first assignment above shown, for the follow-
ing reasons: Because it was found by the lower court
and the Court of Civil Appeals, that the wells were dug
without any intention on the part of the defendant of
injuring the property of plaintiff.  That the only pur-
pose of digging it was for a legitimate use of defend-
ant in obtaining water in its locomotive and machine
shops in the city of Denison. That the wells were dug

on land owned in fee simple by defendant, that it had
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no knowledge that in digging its well it would drain
plaintiff’s well and did not intend to drain it, and that
the waters which ran into defendant’s well were only
percolating waters, hence the finding of the Court of
Civil Appeals should have been that under these cir-
cumstances there was no liability on the part of defend-
ant.

Seventh. The Court of Civil Appeals erred in
sustaining the first additional proposition under the
first assignment of error, which is as follows: ‘‘The
underground percolating waters in plaintiff's land be-
longed to him and the abstraction of them by defend-
ant is unlawful,”” because there is no ownership in per-
colating waters by the person through whose lands they
percolate and no right save the right to use them while
they are on his land, and if from any cause they shall
percolate upon the lands of another and be used by such
other, he will not be liable to the owner from whose
lands the water percolated, even though they would not
so have left the lands of this owner but for acts of the
person using them not maliciously doue.

Eighth. Tbe Court of Civil Appeals erred in sus-
taining the second additional proposition under the first
assignment of error as follows: ‘‘Such underground
waters are as much the property of the owner of the
land as the ores, rocks, etc., beneath the surface.”’ The
reasous why it was error to sustain this proposition are

shown in the last ground of this motion.
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Ninth. The Court of Civil Appeals erred in sus-
taining the third additional proposition under the first
assignment of error, which is in these words: ‘‘Defend-
ant in this case is a trespasser. Actual entry upon the
land is not mnecessary, if damage be done to the land,”’
because under the findings of the court, above set forth,
defendant was in no sense a trespasser upon plaiutiff's
land or against plaintiff, but ounly in the lawful use of
his own land used such percolating waters as under the
law he had the right to use.

Tenth. The Court of Civil Appeals erred in re-
versing and rendering the judgment of the court below,
because the court below, having found that defendant’s
well was upon the land owned by it iu fee simple and
was dug to supply water forthe use of its locomotive and
machine shops, operated by it in the city of Denison in
which said land was injured, and without any intention
of injuring the property of plaintiff or knowledge that
it would have such effect and that the water in said well
was supplied by percolation through the soil, judg:ment
should have been as it was rendered in the court below,
for defendant. The law is that the owner of land can
use all the water he can obtain thereon by digging wells
which are supplied by water percolating through the
soil; provided said wells are not dug for the purpose of
maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely de-

prived of water which otherwise would have percolated
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into their own land, and the law so standing, judgment
should have been rendered for defendant asin the court
below.

Eleventh. The Court of Civil Appeals erred in
holding that plaintiff in error would be liable to defend-
ant in error for drying up his well, without any evi-
dence or finding that the water used by plaintiff in er-
ror, or any part of it, had ever reached defendant in
error’s premises or was drawn or taken therefrom by
plaintiff in error.

Wherefore your petitioner, the Houstou & Texas
Central Railroad Company, prays that it be granted by
this Court a writ of error herein, and that the judg-
ment of the Court of Civil Appeals be reversed and
that of the trjal court in all thmos be affirmed.

BAKER; Bﬁz""rs BARER & LOVETT,
=Y Ly it
EAD &. DILL‘&RD
ATTORNEYS FOR PETITIONER, HousToN & TEXAS
CexTrRAL RAILROAD Co.

ARGUMENT.

In presenting this case to the Honorable Court of
Civil Appeals in our original brief we confidently re-
lied upon the proposition that the overwhelming weight
of the authorities established the law to be that the
owner of land has the right to use for his own purposes
the subteranean waters found thereon which had perco-

lated through the soil, as distinguished from ruuning
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in a defined stream, and we still confidently rely upon
the sounduness of that position, and iusist that the ac-
tion of the Court of Civil Appeals, in effect, ignoring
all distinction between percolating waters and waters
running in defined streams, is without justification ei-
ther in reason or authority.

To sustain our views upon the main question in-
volved we feel that we can add nothing to what is said
in the authorities cited in our brief to the Court of Civil
Appeals, and can only pray this court to carefully ex-
amine them before passing upon this application for
writ of error.

We wish to especially direct the attention of the
court to tne able review of the authorities contained in
the recent case of Miller v. Blackrock Springs Imp.
Co., 40 S. E. 27, referred to with disapproval by the
Honorable Court of Civil Appeals.

We also desire to direct the attention of the court
to the case of Hougan v. Ry. Co., 35 Iowa 558, on ac-
count of its application of the views here contended for
to facts strikingly like those involved in this case. It
will be noted that the Iowa court in the case referred,
holds that a railway company has the right to use the
percolating water found on its land for the purpose of
supplying its engines even though a well upon the land
of an adjoining proprietor be injured thereby.

It will also be noted that the New York case relied

on by the Court of Civil Appeals recognizes the right
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of the owner of the land to use the water thereon for
manufacturing purposes, which would clearly include
defendant’s machine shops.

We also desire to call the attention of the court to
the fact that the text writers, so far as we are aware,
without exception are opposed to the views expressed
by our Court of Civil Appeals.

We especially invite an examination of the latest
edition of Gould on Waters, cited in our brief, and to 2
Lewis on Em. Dom. §584, where the Towa case is cited
with approval. Also see 27 A. & E. Ency. Law, 1st
ed. 424-5.

We believe if this court will carefully examine the
authorities here referred to it will couclude that the
New York case so much relied upon by the Court of
Civil Appeals should not be followed even if the facts
here involved be found to be identical with those there
considered. To do so will certainly be to array our
State on the side of a very small minority upon a ques-
tion that has been much considered both in this country
and in England.

But the facts of this case are mnot identical with
those involved in the New York case. In that case the
water company was, by the use of powerful machinery,
drawing the water from the land of an adjorning owner
and using it, not for its »own purposes, but to sell to
others, and the court was of opinion that this might be

likened to a trespass. In the case at bar there is noth-
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ing 1n the findings of the trial court to sustain the in-
ference of the Court of Civil Appeals that any of the
water used by the defendant was ever upou, or came
from, the land of the plaintiff. Tt does appear that the
use of the water from defendant’s well has had the ef-
fect to dry up the well of plaintiff but this could be pro-
duced as well, yea, more naturally, by appropriating
the water before it reached plaintiff’s land thau by draw-
ing it through the soil out of his land. It could not,
however, by any stretch of imagination be termed a
trespass upon plaintiff’s land for the defendant to use
the percolating water found on its own land which had
never been on that of the plaintiff.

It will, therefore, be observed that in order to sus-
tain the decision of the Court of Civil Appeals it will
be necessary to go farther than the New York court,
and hold that the owner has no right to interfere with
the percolation of water through his land to that of his
ueighbor. This will in effect be to hold that each pro-
prietor has an easement in the land of his neighbor for
the purpose of retaining the water therein until it per-
colates through it to his own. This would be to elimi-
nate all distinction between streams and subteranean
percolating waters, which the Court of Civil Appeals
in effect does.

Let us again impress upon the court that there is

no finding or evidence that defendant has ever taken
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any water from plaiutiff’s well or land so that no ele-
meunt of a trespass exists in this case.

We also desire to direct the attention of the court
to the fact that the Court ot Civil Appeals holds the de-
fendant liable for the entire value of plaintiff’'s well
without regard to the extent to which it would have
been affected by what the court might consider a reas-
able use of water by defendant. Certainly it will not
be contended that the plaintiff is ertitled to all the wa-
ter in defendant’s land, and even uunder the views en-
tertained by the Court of Civil Appeals, in order to en-
title plaintiff to a judgmdnt for the fx// value of his
well, a distinct finding that it would not have been in-
jured to any extent by a reasonable use of water by de-
fendant, would be necessary.

All of which is respectfully submitted.

BAKER, BOTTS, BAKER & LOVETT,
HEAD & DILLARD,
ATTORNEYS FOR PETITIONER, HousToN & TEXAS
CENTRAL RAILrROAD Co.
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¥F.A.EAST.,

4018 V8. From Dietrict Gourt Greyvesca Jounty,

R

.HOUSTUTE & TEXAS CENTRAL R'Y O, # Haturday -ovewber 2Bta 19035,

Opinicn ol tue ecourt dalivarzd by 1 "Wwokbovt Aeeccic btz Justicas,

This caus:s caws on Lo L2 dz=rd on th: transeript of £n5 record and the
same balng ins et :d,pb2cause {t is tne cpinion of this court that thars
%8s srror in tne Judgmont,it 1s therofcre consilderad,adjréssd and orderd
that ths Judgment of tihe Court bslo w bz reverszd and Judgmaent is now
hars cendere:d as follows; It is ordersd,adjudged and decraed by the Court
L2at Appellant W.A.Baat do nave and racovser of Appell:ze the Tlouston sand
T:ias Tontral Ralliroad Company the suw of Twoe Thundrzd &ad 5iX and 25/100
Jollars with intzrast therson at the rate of 6% par anaum from the 22nd,
day 91‘ December 1902 together with all costs by him in tiale banzall axpro-
dsd both in the Court polow and in tais Court,for whlch exzcution may ie-

auz £nd tals decision be cartiflad belov for obsarvanca,

4018 V8. saturday Drcambar 19th 1203,

etk

HOUSTON & THEXAS CENTRAL R'Y CO.# This day cam? on to bs hxard the wotion
or Aizpellm for a reasaring 6f. this causs and tus sam: being insprsted,it

is considsrad,adjudgec and orderad tuat thz sald notico bz overrulsd.

pcconocnofooocs: Q00 ¢

I Geo.,¥.Rlair 21lsrk of ths Court of Civil Appoels in and for
tia Fifta Suprams Judicial District of Tzxas,do horz2by csrtify that Lhe
forsgoing i8 a true copy of the Judgmont snd ordsr ovarrullong moticon for
rohearing in ths cass of W,.A.%ast Vs,Houston & Texas Central R'y Co,Ne,
4018 as appsar of rscord in ny Offlen in the Mioutes af sald Court,

Given under my hand and seel of Office at Dallas Tsxas,

thie 14th day cof Januery A.D.1S04,
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WHE SURCE OF 'A'EX:'LS’
COUNIY OF @ILEYSCH,

ENCOW ALL MEN BY JTHESD FRESLNTS: Tha t, Whereas,

i & cortain cause nending in the Distriet Court of Greiyson County, Yexas,
styled V.A. L8st ve. nouston & Texss Central Rallroea Compzny, the plain-
LAff in sali cause hed judgment readered sgainst him and in fever of the
def eivdeait redlrcad compeny; end

whereas, gaid plaintif{, W.A. Bast, appealed from sald Fudgment to
the Couvrt i Oivili Appesls Tor the Fif ta Supreme Judlelal District of
Texeg, which sala Court reverssd hhe g&ld ju-:l.s;ment of the trial Court
&nd reniersdl juagsent in Tavor of the said W,A, Bust selns t the defen—
dsnt, Hous tun & Texas Usntral Ha.llrca;l Gompany , fur $206.25; end

Wasreas ssid uaston & Texws Cen trél Rellrosd Company flled in the
Supreme Court its wpplicatlon for wilt of error 1n ssl:l cause to $&1d
ourt of Civil Appewuls, which sald application was on the 28tk duy of
april, 1004, granted by sadd Jourt, upon the Uiling by the sald Applicsmt
i wedd damrt of & bond in the sum of Two Hundred Dellers, comdd tioned
tu pey the ceouta of ths Supreme Jourt, the sald Cowrt of Civil Appesla
il the Distriet Jeurt, ani payable to the adverase party;

NOW, TWEHEFOKE, ¥ns ssdd Houston & i'exzs Central Ballroad Compuny,

as principsl , snd and , g suretlies,
aclmou ledga purselves bouud to piy to the sald W.A, Eeat ths swm of Tve
thuidred ($200.00) Dollurs, conditicned that the sald I%m'ston & Texes
.

Centrsi Rallrcad Ucopany shell pay sll costs of the Suprceme Court, the
Jovrt of Gdvii appesls end tne District Ccurt , anid in czge the juilgmont
ef the Supree Court shull bu agalngt 4t, 1t shall perform its Jjudgnent,
snmience or decrve, anl puy wll cush dsmages &8 sild Court may award
didnst Lt. _

HOUSION & TEXAS CENTHAL RAITROAL CO.

Hy..Hewd & Dillard, 1ty @ ttorneys:

2,14, DORCHESTEF. J.77. HAPRISON.

Approved anl Filed 4pril 802y 2904 e ———— C.8&. ARWOIN, 01'k.D.C.
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THE STATE OF TEXAS,
UOUNTY OF QRATSON.

1, C.S5. ARNOID, Clerk.of the District Court of Graysom

y
Uount y, Texus, ri-o hers oy cer tify that the above and Toregeing 1s & true
and corrset eopy of the bord filed in the a'boye chRtlge, B8 Sune Now Anpsars
an file 1n ny ol * ez,

Given under my hand awi ssu} of said Court,

at office in the 31y of Shorrran,
this April 30, 15u4.

@ﬂﬂ/maﬁ«é’«cf(_/

Clerk of the Digtrict Jourt,
¢f Grayson County,
lexag .
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THESTAYE OF TEXAD,
COUNIY OF GRAYSON.

KNOW ALL MEN BY THUSE PRESLNTS: Tha t, Whereas,
in & curtuin csuse pending in the Dis trict Court of Griyson Count y, loxaas,
styled V.i. Last ve. Houston & Texaa Central Raxil:'ua.d Jompeny, the plain-
t1ff in sull cause hed judgment rendered zgainst him end in Tovor of the
defenant roallroad company; andl

Whereus, sald plaintif'f, W.A, Fast, appealed from saild Huigment t,u
the Court oY Civil Appeuls fcr the Fifth Supreme Judlcial District o1_’l_ .
Taxes, vhich said Court reversed hhe gald Juigment of the triwl _(}ou:rt
sl roadere:d ,ju-igman_t in fuvoer of the said W.a. LDast amzilnst the d.ef(:n-.

_ dant, Hous ton & TeXuas _ucn tral Railrced vompany, for $206.26; and
Wnersay sald Huston e Toxas Cen trei Ralliroed Compeny flled 1n the
Supreme Cowrt itu-application for writ ¢f errur in sall ceuse te pald
Ullaulrt. o Ci'ri.{.."n.ppeula, whi;:':h gul:l applicution was on the 28th day ef
,agril,_ 1904, grented by sald court, upon the I‘ilixig by the said ﬁ.pp]_._?.qelmt
_111 salri__ -Jc-uz:,t: of u boud in: tre. sum of Twe Hundred Dollz;.rs, condl tiunmd;'
to pay the ceosts oft the Supreme Court, the gald Court of Civil Appeals

B

and the Digsirict Ceurt, @nd payable to the adverss party;

NOV, WILFEFORE, %hc sald Houston & Yexas Centrel Rallroad Compunyr,

ag prineipel, &snd’ ' and , ve surcties,

aclmov tedge uursei@é bounl to pay to the saii W.A. East the swm of Twe
Hundred ($200.00) Deollurs, conditioned that the sald Houston & Texas
Cantral Ra L‘a:;'c-ad Uonpa.ny shall pay all costs cof the Supremae Court, tﬁn
eurt or Giv‘;il Appes_;ls encd the District Court.

HOUSTON ¢ TEXAS CEUTRAL RAILI'OAD CO.
By..Head & Dillari, 1ts attorneys.

.C.r. DORCHELIER. J.F.HAPRISON.

Approve.l aic Plled April 30, 1904, C.8. ARNOLD, Cl'k, D.C.
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THE STATE OF TEYAS,
COUNIY OF GILYSON,

I, C.5. ARHOLD, Clerk of the District Court of nrayn;;im
vounty, Texts, do hereby certif'y that the shove and foregoing is a true
uﬁd correct cupy off the bondi Tlled 1n the abobe cauae, &y sume now unpaa#a
ol file in ny ofTlez.

Given under my hani anl seal of said Courtg,

at of tice in the City cf Shorman,
this April 30, 19'4.

%M_&M r il

Clerk of the District Cowrt,
of OGrayscn County,
Texas .
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CLERK'S OFFICE—Court of Civil Appeals at Dallas.
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The State of Texas,
7
To the Sheriff or Any Constable of %

You are Hereby Commanded, by delivering to /m

W -t '\— -H\‘—-.";/;\_‘—l:/ .“\"‘-—r""’ _‘\“—"/ e \-\_\._._/_\—{_\._._--'"
—N TN s, ol h—

AN AN if found in your County, or to
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to be and appear before the Supreme Cowrt of the State of Texas, now in session at

Austin, Texas, on Thursday, the 2 6 day of. a’j(/\— 1904 provided this writ

shall have been served ten days prior to that time, but if this writ shall not have been
so served, then on the first Thursday next ensuing, ten days after such service, py-{sz_cant
to @ writ of error filed in the Clerk’s Office of the Cyrt of Civil Appeals for the
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Supreme Judicial District, and issued on the~— day of. d},///\ 190.4‘;_4 wherein
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rendered against the said plaintiff in error should not be corrected, and why speedy
Justice should not be done to the parties in that behalf. And of this writ, with your
action endorsed thereon, make due relurn within ten days from the date hereof.
Witness, the Hon. REUBEN R. JINES %ﬂshw of the Supreme
Court of Texas, shs " day of

our Lord one thousand n %ns hundre
A
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with a tr ue copy of this writ, sald service having been made in uraysén, county,

TeXasS.

4 5 Kussell, Cheriif, Grayson, Counly, Texu.s

Bym\jﬁﬁ%ﬂ;s@g ___veputy
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Fees one copy .85

wileage =0
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NO.133Z3.

Judgment of Qourt of Civil

-4

‘Appeals REVERSED and Judgment

¢f District Court AFFIRMED.

© Williams, Asso.Jus.
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FOUSTON & TEXAS CERTRAL RAILWAY COMPANY, Plaintiff in Error,
No0.1333. ~-ve~- From Grayson County, Fifth District.
W. A, EAST, Defendsnt in Error.
crrnmerwa=00000000000~ - o n
Thig nage ig thus stated by the Court of Civil Appeals:

"Mis 1s a sult by W, A, East azainst the Touslon end Texes Central
Rellrosd Company for damapes grovwing out of the elleged destruction by
defendasnt of plaintiff's wnll; The case was tried before the court with-
out a jury and resulted in a judement for defendant and plaintiff appeal=
ed. The trial court filed conclusiens of fact which in the phepence of a
statement of facts are to be taken as the facts of the case. sald conclu=
cions are as follows:

n11gt., The defendant, the Touston and Texas Central Rallroad Corpany
was tre owner in fee simple of eix (8) lots in the City of Denlgon,
Gemyson County, Texas, at the time mentioned In plaintiff's petition,
and dug thereon a well twenty (20) feect in diameter and sixty~-six (66)
fect deep. It put therein a steam pump of sufficient etrensth to suprly
a three inch pipe, and with the exception of three or four days since
August, 1901, has daily taken from seid well by means of sald pump about
twenty-five thousand (25,000) zallong of water, This water was taken fram
said well end used by it in 1t locomdtivea znd machlne shops operated
by it in the City of Deniscn, in vwhich sald land is situated. Sald well
is svupplied entirely hy water pereslating “hrough 1ts soil and that of
adjarcent lands and not by any underground or other stresm ol any kind.
Before digzing =said well, defendant made a2n examination of its surrounde-
ings, including the well of the plaintiff, and made test holes with a
view of obteininz the desired pupply of fifty thousand (50,000) gallons
of water per day. Plaintiff wus present when such examinations were
beinz made and consented for his well to be examined by defendant, and
had no further conversatlion or communlcation with the defendent uvon the
subject, From the examination made by it, defendant became satizfiled
that it ecould procure the desired supply of water upon the land ms

aforesald, and dug said well for purposes of obtaining the same for the
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uses hereinbefore set out. The wells were dug without any intention on
the part of defendant of injuring the property of either of the plaintiffa
and did not know that such would be the affect. The water percolated
into dofeoniant's well at different depths, some of it ccming'intn the
bottom thergof. The well of plaintiff is ehout five feet in diameter
and ahout thirty-three feet in depth; is on land owned by plaintiff in
fee simple and is used as a homestead My plaintiff, was hug prior to
dafendant's well and had always been used by plaintiff, up to the time
jefendant's well wag dug, For household purposes, and prior to that time,
had always supplied an adequate supnly of water for such uses; that this
well has heen dried vp by the digzing and use to wiich defendant has put
jte well., That the damage that plaintiff and his land has sustained, by
the Aryineg up of his well, is the sum of two hundred and six dollars and
twenty-Tive sents (206.25) including both past and‘§§§£8§§§¥£ injury to
himself and the lots deseribed in his petitiuﬁ.

“F2nd; I further find that the use toc which defendent puts 1its
well wag not a ressonahle use of thelr property as land, but was an ar-
tificial uvsge of their property, and if the doctirine of reasonable use,
as apolicable to defined streams %o such cames, this was unreasonahle,'”

The Bourt of CGlvil Appeals reversed the judgment of the distriet
court in favor of the defendant and rendered judgment for plaintiff for
the dameges claimed, We are of the opinion that this judgment is wrong
end that of the distriect court right.

Since the deecision in the enme of Acton v; Blundell {12 Mees.% W.,
324), the law as thereln laid down,so far as it controls thig case,has
been recognized and followed in the courts of England,and probably by
all the courte of last resort in this country before which the questicn
has come?except the Supreme Cour% of New Kampshir?. (Bessett v; Salis~
bury Mfg, Co., 43 N. H,,569; Swett v. Cutts, 50 N, !{I.,459.} That doc-
trine is thus stated: "That the person who owng the surface may dig there-
in, and apply all that 1= there found to his own purposes at his free
will end pleasure; end that if, in the exercise of such right, he inter-

cepts or dralns off the water collscted from the underground gprings in
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his neighbor's well, this inconveniencs to his neighbor falle within the
descripiion of damnum abgque injurie, which cannot become the ground of
an action,” The arcument in favor of the epplicetion to such cases of
the dootrines applicable to defincd streams of water were thoroushly
pregented at the bar in Acton v-. Blundell, snd tre reasons Tor the con=-
elusion of tke court acainet such applicetion were carefully stated in
the opinfon. In &ll that has beon sadd in subsequent dlpoussions 1ittle,
if anything, has bren added to the srguments of counpel and of the court
in that oase. (Acton v, Blundell, supra; Bhasemore v. Richerds, 7 I, L.
Cag.,364; Frazier v, 2rown, 12 Ohio 8t,,294; Miller v. Bleackroek Springs
Imp.Co.,40 H.E.,(¥a,)27,)

The many other authorities on the pubjeet are elted in the crses
reforred to,and so thorough hes heen the dlsoussion that we feel that
it would be umseless to attemmt any addition. The practical reaanns upon
which the courts hase thelr oonclusions fully meet the mors theorestical
view of the Hew Hampshire court and satisfy us of the necespity of the
doo{:rine-. Those reasons are thus summariszed by the Supreme Court of
Chio in Frarier v. Brown: "In the abpence of expreas oconiract and a
rogltive autharlzed legislation, as between proprietors sf adjoining
land, the law recognizes no correlative rights in respaot to underground
waters percolating, ocozing, or filtrating through the earth; and thim
mainly from considerations of publie polioy: (1) Beceuse the existence,
origin, movement, =nd courss of such weters, emd the cnuses mhich govern
and direct their movements, are po pecrat, ccoult, and conosaled thet
an attempt to administer any set of legal rules in respect to them would
be involved in heopeless uncertainty, and would, therefore, bBe practically
impossitle. (2) Because any such reeognition of correlative rightas would
interfere, to the materisl detriment of the commonwealth, with dralnage
and agriculture, mining, szt the construction of highwaye and railroads,
with sanitery regulations, building, and the general progress of improve-
ment in works of embellighment and ntilit,v.."

The more guantity of water teken by the owner from his land has no
whers bsen held to affect the question., Txhaumtion resul ting from ex-

cavating and pumping for mining purposes has besn considersd in saveral
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cages to give rise to no liability.Bo the authorities generally state
that the use of the water for manufacturlng, brewing and like purposes,
ig within the right of the owner of the s0il ,Matever may be its effect
upon hiis naishbor's wells and springs. -

In Chascmcie ve Richards, supra, the defendant, in supnlring the
wonts of a %own, used to sueh an extent the waler yhich had percolated
t!*-_réugg‘r» his land into a water course as to reducc the m:s‘;r:r in the
atresm and o leoave the plaintiff's mill thercun without udequate powver,
and vet it was held that there was no liambility. There 1s possibly a
confliet which we nood not undertake to recolve between this decision
and those in the two New York cases stated below. Dut in Chagenore v.
Richards, Lord Wenslaydale, who alone among EXkex several delivering
apinions, expressed doubt as to the correctnecs of the conclugion reachs-
ed, admitted the soundness of the principle lald down in Acton v. Blun-
doll, and that the owner of the soil is at liberty to dig therein and
take away the percolating water for any legitimate purpose of his own,
"sven though they carried on trades requiring more water (brewerieg for
example) than would he used for domestic purposes only; it would atil)
be for thelr purposes only." His doubt arose out of the fact that the
defendant was not using the water for his own purposes but was selling
it to others. If persons using lands in mining, manufacturing and brew-
ing msy teke therefrom all the water required im the prosscution of such
businesases, what reason can exist why n raiiroa.d company may not do the
sarme thing for such purposes as thogse to which 1t applies thls well?

Ve think none oan be given. In the ease of Hougan v. Railway Co.,({35
Ia.,558) the doetrine was applied to a gituation like that shown hy the
facts of thils cape, except that there the railway company had only the
right of way over, while here it owne the fee of the land; a difference
in favor of f8 defendant.WS¥®. The decision is useful in establishing
the proposition that such uses of weter hy railway cormpanles are legiti-
mate and proper uges in the sense of the rule we are considering, The
other queation, upon which the court was more doubtful,viz: whether or

not such a company, with only a right of way over the land, has the right
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to thus draw the water from it, is not here lnvolved.

Besides the New Hampshire deelsions which deny the whole doctrine
nf the other authorities, plaintiff relles on the cases of Forbell v.
¥ew Zork, 51 L.H.4,.,596; Smith v‘. Brooklyn, 45 L.R.A.,G04, s.c, 46 %i'-f'
Supp.,141, and 8tillwator Co. v. Farmer, (93 N.W,.(Hinn.)507.) The
courts in New York, by previous declsiong, hed unequivoeally gecented
the Adcctrine of Aeton v. Blundell in this languare: MAn ownar of soil
may Aivert percolating water, consume or cut 1t off, with impunity. It
is the pame ag land and eannot he distinguished in law from land, BSo
the aowner of land lg the absclute owner of the soll and of percolating
water,which 1s a part of and not different frow, the soil. No action
lles agalnst the owner for interfering with or destroying pereoclating
or cireulatinr water under the earth's surface." (Pixley v. Clark, 35
¥.Y,,520,) In the two capee relied on, the courts expreesly adhered to
thig doctrine, but considered that certain facts in the cages hefore
them took them out of its operst:lonl. One of the facts wam, the citles
had drained an immense area to supply thelr inhahitents with water and
were "meking merchandize" of it, a fact whieh gave rise to the doubt
expressed in Chagemore v. Richards. Another was, that an artifieisl
force was applied to draw the wvater from the adjoining lands,; which was
held to constltute a trespass; and still another, that the water of
defined streams was affected by the exhaustion hy the cities of their
sources. The existence of these facts waa expressly made the ground of
the holding that the general doetrine as to taking m=#w® out of one's
own so!ff%ﬁht comes there by percolation did not apply; In the Minne-
sota case, the defendant made no use whatever of the water, but, for no
ugeful purpose, drained it away and discharged £t through the sewers
of a town, thus takins it from plaintiff who was supplyinz 1t to the
inhabitants of the town for drinking purpoau-. The court recognized
the soundness of the doctrine which we have stated, but held that ag the
defendent was making no legitimate uss of the water he was properly en=
Joined from thus wastingz it, Whether or not the courts in these cases

succeeded in establishing m just distinctions between them and others
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applyinz the general rule we are not called on to determine,

It is readily seen that meme of them, in thelr fects or the princi-
plas enforced, sustain this sction. The defendant here ls makine a rea-
sopabla and lecltimate use of the water whilch it tekesp from its own lend,
whioh uge is not in quaiity different “rom or in 1%s eonpequences to
plointiff more injuriouns than many upheld in the decisiens. Thers is no
elzim of malice or wanton conduct of any charachar, and Lhe effect 1o he

siven to0 such a Tact when 1% existes is beside The present inguiry. Ho

reason ¢xista why the cenceral doctrine should not govern the case.
fhe judemeant of the Court of Clvil Appeels is therefore reversed
and that of the distriet court efflrmed.

P

e i

&,

Assoclate Justice.
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No.

W, A, TAST, I 703 SUPREME COURT OF THE
.‘IFS. -:—
He & T, €, BaR. CO, STATR OF THYAS.

Comes now W, A, Exat by his atiorneys, Perry Morris and L, E,
Lpistein, and moves thnils Homorabvle Court %o grant him a re-hearing in the
above entitled snd nwokicred eaupe, snd ghows to the court lnat the orl-
ginal defendant, tie Houwton and Texas Centrml Railroad Company, who is
Plainiff in Error in tais court, ls represenied hy Head & Dillard,
Astorneye at Taw wio reside at Soerman in Greyaon County, Texas,. “hat
the opinion of <his Honorable Court was filed on the 13th day of Juns,
A 7., 1904, '

l;

Nefeniant in Frror ls of the opinlon that this court erred in
holding thsat there are no correlative rights in underground pereclating
wa,t.er'a; |

1.

Tais court erred in holding that Flaintiff in Error, the Jlous-
ton and Texsp Ceniral Rallroad Company, wes not ligble under the facts
fuund in this cause, because the Flaintifl in Error had the right to use
any quantity of water that acoumulated under its land by peroolating

through the so0il, o long as the purpese for which such water was prooured

@nd uged was justifiable,
111,

Thin court erred in finding that the usge made by Plaintiff in
Brror of the water extracted fran the soll In this came was & reasonable
use of waler, because whether or not guch use wag ressonable was & ques-

' ¢ t.

2 > e L] ¥
ticn ¢f Taot undsr a1l circunstances of tlie case, and the Tact having been
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passed upon by the Digtrict Court é.nd the Court of Civil Appeals and both
of these courts having held that the use made by the railroad company

of the water extracted fraom the soil in coniroversy was under all cilrcum=-
stances of th:’ln.s case unreasonable, the Supreme Court had no right to re=

verse them in this ré.speot.
1v.

And because of the foregoing and various other errors manifest
in the opinion of the ccurt, Defendant in Error respectfully requests
that a re=hearing be granted him in this ceuse and that the judg ment of
the Court of Civil Appeals be affirmed'.

All of which is

Respectfully submitted.
< U"L_)_L’L’{‘ TN A
——r‘—'_"' 2 < el
%;\M
1

ATTORNEYS FOR DEFENDANT IN
ERROR, .
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THE SIA 'E OF TEXAS

To the Sheriff of / ,?/#M./ County. Greeting:

YOoU ARE HERERY COMMANDED, that yeu serve upon

%&f{ ﬂ/ /% /([ 'éﬁ/b"(—) ; A t-t-m-neg%f record,
A .
%;ZXAJ AAA (_(Q‘f/(- V’(—ff—i\ in the case ol

Plaintigl in Krror,

(2N

%\ /6( éﬂf J/ Defendant in Error,

the accompanying certified copy of motion for(// UMM%

-

made bJEf /3 éfﬁé@, &i .»#4/;{

Attor ne%&f record for WA..&(,W,/(./ .kara“—

in said cause, now on file &t this office. ' Y

OERELN FAIL NOT, but of this writ make duwe return, under the penalty preseribed
by law, wilh yowr indorsement thereon, showing how yow have execwied the same,
WITNESS, the HON. RECBEN B. GAINES, Chief Juslice of cwr

said, Supreme Court, with Seal thereof annexed, at Justin,

this thc_mrgy At JAX%.((___"_..,-. 190 é[
2 '}/L:/ !/f_,b(.-&_/.f Ve '

. : e S Ay Clerke,
i ; : ?
By r—\ i [epm’ Y.
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ARTHUR G. MOSELEY, LAW OFFICES

Lous B.E#PSI‘EIN.
MOSELEY AND EPPSTEIN
@h/rw 226 MAIN STREET,
J L/Q DENISON, TEXAS.

N O\ IS N P Ly
/\3 P'\_A\«_

k_,e\ \LJ/ CD\L_{}J\AJQFLMJ\ v d %

/J -y »—-«_A N
g'\‘% A A
O/k_&_ A_{j AL— L / (7 0 4—/ /
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