Chapter 8

Transcript of Record and Opinion of Texas
Supreme Court and Other Documents

Robert E. Mace, Robert F. Flores, Cynthia Ridgeway, and Edward S. Angle
Texas Water Development Board

The purpose of this paper is to present the original documents of the East case, the case that
established the Rule of Capture in Texas. We have included copies of the documents as
attachments to this paper. These attachments are from original documents on file at the Texas
State Archives. Personnel at the Texas State Archives photocopied the documents, and we then
scanned the documents and resized them to fit within the margins of this report. We made some
minor adjustments to some documents to facilitate their presentation on the page. These
modifications included removing the title “Supreme Court, Austin.” from the Texas Supreme
Court decision to maximize the size of the document on the page. We digitally removed some
bleed-through text from a few pages. We did not change any content.

The documents on file at the Texas State Archives do not include any documents from the
original filing of the case in District Court of Grayson County. However, the pertinent
documents of that case are included in an appeal to the Court of Civil Appeals at Dallas.

Documents in this paper include:

I. Grayson County District Court, Sherman, Texas (p. 97).

Plaintiff’s First Amended Original Petition (p. 99).

Defendant’s Original Answer (p. 104).

Trial Court’s Findings of Fact and Conclusions of Law (p. 105).
Trial Court’s Judgment for the Defendant (p. 108).

Plaintiff’s Motion for a New Trial (p. 109).

Trial Court’s Order Denying the Motion for the New Trial (p. 109).
Plaintiff’s Appeal Bond (p. 110).

Plaintiff’s Assignment of Errors (p. 111).

Clerk’s Bill of Costs (p. 112).

Certificate of Clerk, Authenticating Transcript of Record (p. 112).

TP o as o

II. Court of Civil Appeals — 5t Supreme Judicial District, Dallas, Texas (p. 113).
a. Brief for Appellee (defendant) attaching Appellant’s (plaintiff) Assignment of Errors and
Arguments Supporting Trial Court (p. 113).
b. Court’s Opinion Reversing Trial Court and Rendering Judgment for Appellant (plaintiff)

(p. 125).
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Appellee’s Motion for Rehearing (p.130).

Appellee’s Application for Writ of Error (p. 135).

Court’s Order granting Appellee’s Application, denying Appellee’s Motion and
Certification of Clerk Authenticating Transcript of Record (p.147).

Appellee’s Appeal bond, (covering all court costs) (p. 149).

Appellee’s Appeal bond, (covering only Texas Supreme Court costs) (p. 152).
Certificate of Bill of Costs (p. 155).

Texas Supreme Court, Austin, Texas (p. 157).

a.

b.

Citation (service) ordering Defendant of Errors (plaintiff) to appear before the Texas
Supreme Court, exercised by Grayson County Sheriff (p. 157).

Supreme Court’s Opinion and Judgment Reversing Appeal and Affirming Trial Courts
Opinion (p. 160).

Defendant of Error’s Motion for Rehearing before the Supreme Court (p. 167).

Precept Ordering Grayson County Sheriff to deliver a copy of the motion for Rehearing
to Plaintiff of Error (defendant) (p. 170).

Defendant of Error’s Motion asking that their Motion for Rehearing be dismissed

(p. 172).
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I. Grayson Count District Court, Sherman Texas
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-.Captlon:-

Plaintifi's
First Amenied
Orizinal
Fetitdion.
File1
Dec.ls.1202,

THE STATE OF TEXAS,
OOUNTY OF GRAYSON.

At s term of ths Distriet “ourt, bepur ant hol-
den at Shermzn, within snd for tac “ounty of
Grayson, end eniing on the 27th day of December,
A.D. 1902, the followinz cass came on for trial,
to-wit: : »

VW.A. EABT
N2 13880 ~v-
Hn& TIOI RnRoOOH-PM-

————— U= === mee—=Qm==m= e
Ine State of Texas, 4 In taz Diatriet Court,
st
o .
county of Grayson. i Grayson County, Texas.

W . A . EAST
N9 13820 -vsg-
HOUSTON & TEXAS OENTRAL RAILROAD COMFANY.

Comes now W.A. Bast end files thils his first smerdied pe-
tition, ‘ant for such smendment ssys:-

That at all times horein-Cter mantionzd thz pledntiff was
a realdent of Grayson dounty, Texus, and defanisnt was & rail-
road comprny, duly and lezally incorporated under ths laws of
tue Stute of lexas ag a common csrrier of freight acd passen-
gers for hire, with o loecal office ond loczl agent at Denison,
in Grayson vounty, Texas, gnd that the name of sucn agzent 1is
C.C. Calvert.

Plaintiff showe that, hsretofore, to-wit: on or about the

Tirst dey of Auguat, 1901, and for meny years opriorn therato, he
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Flaintiff's
Pirat Amsanizd
Orizinzl
Petltion,

t * thg f gins A=sscribed proo-
was the ownsr 1in Tee simpls of the followlns sC

erty, to-wit:

Two lots and one-nsif on the cornsr of Lzmar
Aveue ant Morgan Streect, Tots 1 ani 2 snd
one-half of 3, Block two, fouk'a sscond ad-

dition to Denlecn, Grayson Ucunty, Taxas.

Phe+ the defoadant, at all times meitionad in this pe-

tition, and “or meny years pricr tasrsto, was t e ownar of
s.d was oparating a certain line of railway which ren 1nto
tne Uity of Deniscon from & southeasterly direction, crossing
Owing Strest aul _smar Avenue in s northwsstsrly dirsetion,
and ertenilng beyond that polnt in esch Adrecticn fur many
miles.

Plainsif™ shows thzt for & lons vericd of time vrior and
including, to-wlt: thz montn of Avgust, 1901, he hed upon the
prover hersinbefor2 described s certelin well about 33 Test
dasp, which was supplied wilith water by a subteéranean stream
Wnichk ream from nscr tne intersection of Lamesr Avenusz and Owing
Street in the city of Denison, Greysoen vounty, Texes, tc the
soid well: or, 1f he is miataksn in thls, then thls plaintiff
Soys that the 3aid well wes fed by vercolatlons of water tarcugh
hig lend. Hs shows thot his sald well was Filled, znd has
been for nuny yezrs orior to the month of August, L90l, with
pare water, and that tie said well supplled larsze guantities
of wster t¢ thls plaintiff, su*ficient for 211l ihe orilnary

housshold purpesss and thi natural requirements of such nrop=
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Plaintiff's
Pirat amsaisi
Ori __,"i ual
Patition.

erty. Tast the aforesali stresm oY vercolations svoplied

said well with, sroctleslliy, an inexheustible supnly of well

wzter, which water he zlleges was pure, sof't water of a kind

that 1t was almost luposciole Lo secure in khe ﬂarketé.

Plainti®" further shows that sald well and cupoly of
water was of & psrmerent charscter, ayl hut for ths facts here-
inafter set out, wovrd hav: remsianed inexhsuvstible.

He shovs further th:st on or sbout sometise 1n ta3 month
of July, 19Cl, dafenilsnt company sent 1ts azents end employess
down tv near z poilnt of th: 1nt:rsac{ion of Owinz Streect with
Lamar Avemue, ani that ths. sxamingd the wells in 4hz surroun-
dinz neishtorhood, and traesi ihz covrse of ths subteranesn
wetars unill they learne? that by sirking & well at or nsar
§-11 polnt they couid extraoct from tas currouniing country
all of ths weter that uatvrally ani vaue lly varcelated into
end tarewzi s&li land, ard, narticularly, that walcn suoplied
thae well of the praintiff, by dlssing a lerge w2ll =t or neszr
geid point and suprlying 1t with powarfol pumping erneines ani
dpperstus. That they dld, sanetime in thz menth of Auzust,
sink a lerse well at szid polat, sbout tweuty Teet in diemeter
aid atout 80 fset deap. That said well wAS 80 dug tihnt it, in
connection witn the powariul senpy snd 2ngines withn which i 55 -
was supplied to extract woter from iand, drew all the water

rom under plalnticstg land, as well asa that of all of the

Gther svurrouniing lani owners for & very larze teritory.
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Plaintif? further alleges thst the water so taken from
214 wall wes not teXean Tur thoe purnoaes of 1e§eloping or using
this land as land for any useful, orefitshle or pleasurzble
purpcse, but that the szii well and land 1s vsed for no cther
purncse w stisosver except for ths purpose of sxtracting imrense
quzntities of water i'rom under de ‘endsnt’'s land and thz land
of this plaintlff and otier nartles. That sald water wes uged
for titz porpoge of furnilshing the entire Houston & Texas Cen-
trel Ballroad Jompany tributary to Dz fiszon wita water, and
that many millions of zellions of water hove bsen extracted from
the szid well; and that the defeudant has continued snd 1s
new extractlnz cnil vpumning from sa’d well about eighty-Tive
thoussni (#5000) zallons per day. That at the time 1t surk
said well, 1t did so for the ovrpese of obtelning more water
from sail land than its nstural anl reasonzole suoply of water,
and 4i1 so koowlnz that 1t wes eXtracting and sppropriating 1t
te 1t3 own vse all of the watsr under this plaintiff's land,
and thet In thls wey 1t dried or caused 1up te dAried up the
subtaransen streamg and vercclationa of water which suvoplied
plaintiff's woll a2nd tnersby cut off the supply of water to
this plaintiff's wsll, ani that 1t proposes to contlnue to do
so for all time to come.

Plaintiff 2hows th=zt by reason of said actlon on the part
of defendent, nis well nzs neen sbsolutely deatroyed as a well,
and 1s now of no value whetever. That his nstursl arnd reces-

sary watoer supply hes baen cut off a0 28 to make i1t impossible
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Plalntiri's
First Ame..ded
Original
Fetition.

for him to szeure gy water whatever from sais yell, and that
by reason of tie promises he aso neen Adzmazed in thé sum of
elaven avrdred icllars, He allsges that ths reasonsb.e value
of his seii well was, to-wit: ths sum of eieven humired (1109)
ioilars. Inat h2 has boesn compellsd to purchase water end

th-1 t.e reatsl valus of nis property, by rsascen ¢f these
facts, h 8 hesa reducel, to-wit: the sum of tairty (:50) dollars
psr year.

He shows further that the defeudant azstzken from 1ts
sedd well an unrvesscnsble and uﬁnapural supply of water out
of all orogeortion to any reasonatble or lesgltimate use ol the
sall lsid as lawd, That 1t vses szald water in z3upplylng a
vast number of englnes witn wter ani fér all otasr pursoses
nzscessary ani usual in guuiucting a lar:ze system of railrcad
exteniing over ssversl hunired miles. Ihat 1t constructed
sali w2 ll for tac purpose and wits the intention of committing
a trespzss upon tae land of this plaintiff ani of extracting
from sz2li wall 1us natural anl customery watzr suosly of un-
darground water. lhat 1t eyuipped 1ts well with engines of
suen gre=t powsr as to extract from plaintiff's landi its sup-
ply of water. Tnat the jvaatity of wat:sr taken by 1t was un-
reasu.oble anl gresatly in sxees: of any purvose for whieca the
land of defzniant couid ne used &3 land, and that 1n Tsct said

land ls bedns used Tor ne otasr subpose whatever sexecept Tor

tae purpose of extracilinz the wter of thls plalntlf{® sni other
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adjoining lend ownsrs from their lani.
Premises considersd, plaintif® shows that he ras heen
damaged in the sum of eleven hunired (1100) dollars, for which

Plaintiff ne prays judsment, as wz2ll as for ail coats of sult ani for
a 3

pirat Amenied
Uririnal
retisiun.
Flied

Pec.lH. 1802,

suck opther snd Turtasr rd ief, gensrel or sneclal, as ns may
in this behelf deserve.

MOSELEY & EFPSTEIN,
Attorneys Tor Plaintiff.

Filed Decembor léta, 1902. -===—--=---- C.g8. AFNOLL, g1V k. D.Os
- =Qm—_— mee—- o-—--=- ————e———
Flaintiff's
W.A., East ## In the District Court,
d49 13880 -va- R
H.& T.C.R.B.Compsny. i Grayson County, Texas.
______ 0-—.»___-

Nov comes the defendant and says:
FIRST. Defendant demurs gea2rally to plaintiff's petition

hecause tue facts tnerein slleged show no cause of aetion,

Defen wmut's HEAD & DILLARD,
Orizinal Attorneys for Defendiant.
Auswer. —— _
Filed SECORD. Dafendznt derurs speciclly to plaintiff's peti-

Apl. 5. 1902,
tlon because; first, 1t 1s tveo general, vague and indefinlte,

both in stating tne sctus of uegligence charged against the
defenisnt and the injuries reczlvel by plaintiff.

HEAD & DILLAERD,
Attorneys four Defentiant.
THIRD.  Defendint, for gensral snswer to plaintiff's pe-

tition, denies every sllegation therein o ntalned and demends
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gtrict oroof thersof.

HEAD & DILLARD,
" Attornzys for DNefsnisnt.
Defeniant's

Orisinal Wnarza®or Adzfendant preys 1o be ilacharssed with 1ta coat.
ALZWCI. .
| Reh HEAD & DILLARD,
Apl.g. 129z. Attorneys Tor Defeniant.
Filed April Sth, 1902, ===ecaceccececc-—on 0.8, ABNOLD, 91'k. D.C.
e T p-—-== ———=g====
The State of Texas, #HE In the District Court,
A
gouvnty of Gravson. T Graycon County, Texas.
_____________ Omm— e m————

W. 4. EAST, ET AL,
VOUSTON & (EXAS CENTRAL RAILROAD COMPANY.

Nos. 13880 to 13388, inclusive.

fFindings of
Fact ani
Juonelusions 180,
of Law.
Filed
Dee.25.1002.

In each of thess cases I find as rollows:

Tne deicndant, tie Houston & Texas Central Xailroad
wolpeny, wes the owner in fes simple of aix (6) lots in ths
city of Denlsgon, Grayson Couuty, lexas, at tue tine mentioned
in pisintiff's petiticn, and dug tnerson a wall twenty (20)
re2t 1n diameter and sixty-six (66) feet deep, It put thereln
a steam pump of suffielent strenzth to supply = tares inch

bipe, and with the exception of threz or four days sinece Mrg-
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tiniinzs of
Fact and
voncluslons
cof Law.

ust, 1901, nas daily tsken from s: 14 w2ll by means of zald

pump shout twenty-five (2%,000) thowvssnd zullonas of water.

This water was tsken from saldl wsll ani usgsd by it in its lo-
comotives ani mecolne shoos onsrated by 1t in the city of
Denlscn, in wnich sali luad is sltvated. Said wel. 1z asup-—

plle ontirely by water pereclating tnrcugh 1ts =01l and that
of sijecenl lsnds, and not by any under-grownd or other straem

of .ny kini., Before dilgzing szid well, defendant made an ex-
amination of all of the surrouniings, ircluiln: the wells of
the plaintiff, 2nd made test holes with 5 view of obtalning

the desired supply of fifty (80,000) gzlloans of water per day.

- Fleintdfr was presceut when such examinatlons were being made,

ani consented for thelr walls to t2 exemined by thne defandant,
endl hal no furtqaer conversation or coumunication with Adefen-
daat upon tas subject., From ins examinztion mads by 1t, de-
Tendznt b-came sails Fled thet 1t could proeure the desired
supply of water vpon its lani as aforesald, anil dug seid well
for the purpcss of obtalning ths ssme Tor the uses hereindafors
set out. Thns wells wer: dug without any Intantlon on ths nert
of defendant of injuring the proserty of either of the plain-
tiffz, and did not know thzt such wouldi he the effect. The
watsr percolated 1nte dsferdrnt's well at differant depths,
some of it cuming in at the bottom thorecf. The wella aof

plalincifTs are essch sbout five fest dn diameter sndi sbhout

talrty-thres fust 1in depth, ani are situated in [different Ai~
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rectione sni distances fram defeni nt's well; are on lands
owned by platintiff in fee simple and vhich wou usad as a home-
stead by esch of the plaintiffs; wers jug pricr to defendant's
weil, @0l had always beusn used by pledntiffs, un to Lus time
daTeniant's well was dug, fur hous2hwil pUTpOSEs, anl, prior
to that tlme, had always furnished an adsyuats suuply of zood
weter Tor such uges; andl thase wells have ba:n dried up by the
i wming and vse to which defeniant has out its well, That the
demsge tadt each of plaintlf”s and thelr lani has sustained

Ly the dryinz up of tnelr wella 15 the sum of twe hunired and

Finilngs of six Jollars and twenty-five ceats, including both past sni
fuct ant

Quoneivslions pruspsctive injury to thomszlves, and their lots descrlbed
of Laxw.

in thedr petition.

oK. I Tertaer find thzat the uae tu vhiea desfenlent puts
its wsll was not s reascopaclie uae of thelr prow2rty as land,
but was an artifieic.l uaz of their proparty, ani, 1f the ive-
trine of reaszonsble use a8 zpoliczble tu definsi atrezmg ap~

plies tu sucn cases, tnis was unrsaaonszble.

II.
I conclude that unier the orezolng fects no csuss of
action 1s shown Lo benelf? of plziatiffs in any sum shetsosver,
becausge I 1o not b lieve that any correlative rights exist

betwesn tie psrtles as tu underground, nereolating waters,

which 1¢ net run in sny idefined clnnel.
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I tnarzfors find in Taver of defendant.

RICE MAXEY,
Finitngs of Judge 1bth Judiclzl datrict.
Feel oand
e Piied Deceubsr 2éth, 1902, ——====------ C.S. ARNOTD, Cl'k. D.C.
of AW
iiled _
Nac.23.1302.,
————Qe——— e Q===== e ———
W.A. Bast e’#.%#
NS LABROD -vs- = ‘
H.& T.C.R.I1.0ompany. 4 Decasmher 2%nd, 1902,

This dcy this eastse wes crlled for trial ant cams the
parties by tnslr atturneyg end snnuunc:d regdy for trialg
and, nc jury bsing Adsmanded, all matters, both of lzv and
of fact, were submlitted to the dovrt, and after hsaring the
pleadings &nd the evidence the Court finda in Tavor of dsfen-
dent.

It is therefore crdered, adjviged ani-ecreed by the Court
that the plaintiff, W.A. Eaat, take nothinz by thils suvit, and
tnat thne defendant, tae Houston & Texzs Central Railroad Com-
pany, & cvrpereticn, o hence withont dey ani recover of sald
plaintiff all costs of this ault, for which 1=t executlion issus,

Te which jvdgiient, apd to ths finilngs of fact and con-
clusiors of lew made by the Court hereln, plalntifr? excepts,
and 1o op=sa Court gives notica of wpoesl to the Court eof Civil
Apgezls in and Tor ths FIfth Svorsme Judlelsl Distriet of

Texas.

0. e et — 0m==== e
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Plaintifi's

New Trial.

Motion ter

e
e

Thne State ¢ Texas, w4 In the District Court,
County ol Graysoa. ## Grayson County, Texas.
w.A. EAST

We 12880 -~v-
HOUSTCN & TZXAS OWWTRAL EAILVOAL} COMPANY .

bovs entisled ard nuombared

r

HNow cemes the plaintiff 1n toe
cause and Tlies tnils his motion for a new trial, andl for cause
SACWE D

13T, Thet the Court erred in itge findings of fzct con-~
elusion from the Tszets that defondent was not liable, bscause
said finilng was contrary to thz law ziol contrary *o tir2 evi-
icnez.

MOBELEY & EFFBIELHN,
Attorneys for Flaintif?

Filed Decembar 23rd, 1902, ————mmemmme .35, AFROLD, a1'%. D.e.
————iem—e= e Q=== ———eQmm——-
W.4A. Hast HHF

NS 13880 -v- Les

H.oe T.0.E.H.Qomoany. ## Dee2mber 23ri, 1902,

Nov on tals day ceme on te be heurd th: motionn of wlaintiff
for s new triel of this esuse, zad g:id mctiun being heard and
cori-iiered vy the cuurt is overrvled, tc whic: rulinz of the
Court plsintlff ewcoepts end in open Jdourt wives notlce of appeal
Lo toe Quours of Civil Appsets in and for the Fifith Supreme
Jidicicl District of Texas: ani ten daya afier adiouriment of
the present term of thia Court 1a zllowed plalpnti{f within which

to prepere nd Tile & statement ¢f facts herein.
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wpo2al Hond.
Filad
en. 12.13903.

121

The State of Texas, i In the District Court,

i

gounty of Grayson. H graysean County, Texas.
wWo. A . EAST

N¢ 13880 -y
HOUSTON & TEXAS CEMTEAL BAILROAD COMPANY.

KNOW ALL MEN RBY THESE FRESLNTS, That we, W.A. Hast, as
prineipal, =ndi M.L. Eppsteln znd L.B. Eppatein, as sursties,
ackrwwledge curselves indsbied to ani bound to vay to the
chFtun & Texas Certral Rsliruvad Company thssum of ong hundred
aid fifty dollars, conditioned, howsver, ss follows: that,

WHEREAS, in the above entlt.ed ani numbzred cause, hareto-
fore, on tne 22nd day of Decerher, 1902, judsment was rendered
in favor of the defenlant, and motion for a new trisl overruled
en, to-wit: the 23rd day of December, 1802; from which said
juigment plaintify hes zopsaled to the Court of ¢ivil Appsals
of the Fifth Bupreme Judlelsl District of Texzs; and,

WHEREAS, tte probsble amovnt of the costs of the suit iIn
the dours of Civlli Apuesla, the Suprzme Qourt and the Court
velow has been fixed by the Ulerk at seventy-five (H#75) dollaras:

NOW, UHEPLFOEE, this bond shall be vold on conditiocn that
W.4. East, sppellsnt, shall prosscute his soppeal with effect,
and skall pay all costs that havs acerved in the Court balow,
ahd whilchmey @ crug in the Court of Civlil Aoneals andi in the
BSuprems Court.

W.A. EAST.
M.L. EFFSTEIN.
L.T:. EFFSTREIN.

Approved eni filed Jenuvary l2th, 1L803.--0.3. ARNOID, Cl'k. D.O.
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The Statc of Yexes, #HE In the distrlcet Court,
County of Qrayson. i# Grayson Uounty, TPexas.
¥ . A . EABST

W 13880 -Us~
HOUSTON & TEXAS CFNYRsL RAITROAD JOMEANY.

Now ccmes ihe plaintiff in the ebove entitled and nunm-
persd csuse and makes the followlng sasigmment of errors com-—

mitted by the veurt upsn tha trisl of sald cause:

Plaintiil's ————:18T:----
Azsigament of
Errors. The dourt errei in 1ts conclugion of lew that under
Filed
Jon. 12, 1503, the feets the defondsnt %3 not ilable.
- 2BND: -

The Court erredi in overruling dsfendant’'s motion for

a new trial.

-— -8R0 ——--
The Quurt erred in T i.ing to render judzment for

plaintiff vpon said fuctis.

MOBELEY & EPPBTHIN,

Attorneys for Flaintiff,

Filed Japusry 1l2th, 1903, ~--------- C.5. AFNOLD, C1'k. D.C.

13. e —mm e e
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B1lll of Cuats.

Cartificate of
glerk.

14,

Slerk's:- BILL OF COSTS. Sherifr'fa:-

!
Dockatdig.conveennnn . .20 Serving Clts..... o¥iw 75
Writ: ADPrSus ewes= wems .30 Mileage.cuiveaws e 10
Flling Papelrs........ 1.20 JurTy Pegi. s e fdmaisn ey _B0
Ieaning CLES.vevuamnx 1,25 SHNRIFRF'E 00Se,.... $1.36
Trnt. OrdersS...erees.- 1.50°
Ernt. COREBscuvorannes .20
nt. Mot8.wseneenann. .18
Isaving SUBDPS.e. ... o .25
Teking Tond.c oo L.B0
Aazaavding Damazes.... .80
Judpments. 5 1 0d ade 1.00 RECATITULATION.
Texing CoBts... .00 .25
PrenserIpha; sy oo 7.00
Nertificate. ... ..ia0 LB A o T s T 16.55
Racordins Rets....... 50" Sheriff's Cost...... Ve 1.38

TOTAT OLERK'S COST.. $16.55 TOTLL COSTS. .. ..ve.  $17.90

‘..__0_..__ - ~(j=———- __..-l}_.._..

The State of Texus,
Jounty of Grayson.

I, ¢.5. AKNOLG, Clerk of tn2 District Court

of Greyson County, Texes, 40 harevy certify that inz above

and furexuing thirteen and cne-half {133) pegesof typewritten

<

true anri correct copy srd constitutss a cemplete
trensceript of all the proeszedings had on the trial of cause

N® 13880, W,A.EAST ve., HOU-TON & TEXAS OxNTRAL RATIROAD COMPANY,
as 2ens now appeer oan Tile and of record in my ofrilce.

Given urdsr my nend sni seal of a2zid Court

at offiee in the City of Saeran,
thle Jonuary 30th, 1503.

(gzifiiz/(igglff/f/zigg,élﬁf‘///

Qlark of tne NDiatriet Court

of Grayson County,
Texes.
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[N'THE COURT OF CIVIL APPEALS

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS.

W. A EAST, Appellant,

vs

HOUSTON & TEXAS CENTRAL RAILROAD CO0., Appellee,

BRIEF FOR APPELLEE.

FIRST COUNTER PROPOSITION, FIRST ASSIGNMENT
: OF ERROR.

An assignment in this language: ““The court er-
red in its conclusion of law, that under the facts the de-
fendant was not liable,” is too general, and appellee
objects to its consideration by this court.

£ AUTHORITIES.
~Mynders v. Ralston, 68 Tex. 499;

" Falls L. & C. Co. v. Chisholm, 71 Texas 528,
where this language is used: ‘“The remaining assign-
.menté_ of error are as follows:

~ " ‘4: The court erred in holding that plaintiff could
keep his deed in his pocket for near twenty years and

then recover.
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‘s: The court erred in rendering judgment in favor
of plaintiff. ‘

‘6. The court erred in finding that plaintiff’s claim
was a stale demand.

‘7. The court erred in overruling the defendant’s
motion for a new trial.

“These assignments do not distinctly specify any
grounds of error as required by Art. 1033 of the revised
statutes and by rules 24, 25 and 26 for the government
of this court. It is useless to encumber the record with
such matter and the practice of doing so should be
abandoned.”’

Am. Legion of Honor v. Rowell, 78 Tex. 677,
where it is said: ‘‘There is, however, another brief for
appellant on file which contains an assignment of error
which was filed in time. So much of it as is copied in
the brief reads as follows:

“The court erred in rendering judgment for plain-
tiff upon the evidence adduced upon the trial, because
the judgment is contrary to law and not supported by
the evidence.’

Such an assignment is too general to admit of con-
sideration, as has been repeatedly decided by this court.”’
SECOND COUNTER PROPOSITION, FIRST ASSIGN-
MENT OF ERROR,

If said assignment is considered.
The court having found that defendant’s well was

upon land owned by it in fee-simple. and was dug to
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supply water for the use of its locomotives and machine
shops operated by it in the city of Denison, in which
said land is situated, and without any intention of in-
juring the property of the plaintiff or knowledge that
it would have such effect, and that the water in said
well was supplied by percolation through the soil and
did not come from any defined stream, no other judg-
ment than the one rendered should have been rendered
by the court below. The law is that the owner of land
can use all the water he can obtain thereon by digging
wells which are supplied by water percolating through
the soil, provided said wells are not dug for the purpose
of maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely de-
prived of water which otherwise would have percolated
into their own land.
STATEMENT.

For the court’s findings in full see statement to ap-

pellant’s first assignment on page 2 of his brief.
AUTHORITIES.

Gould on Waters, 3d ed. §280;

Miller v. Blackrock Springs Im. Co., 40 S. E. 27;

27 A. & E. Ency. Law, 1st ed., 424, 425;

Hougan v. Ry. Co., 35 Iowa, 558;

Acton v. Blundell, 12 M. & W. 324;

Burrows v. Saterlee, 67 Towa;

Hanson v. McCue, 42 Cal. 303;:

Hale v. McLee, 53 Cal. 578;
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Sadler v. Lee, 66 Ga;

Lybe’s Appeal, 106 Pa. St. 626-634;
Collins v. Gas Co., 131 Pa. St. 156;
Metcalf v. Nelson, 59 Am. St. 756 and note.

Southern Pacific v. Defour, 19 L. R. A. 92 and
full note.

ARGUMENT.

The question presented by the court’s findings of
facts and law is the extent to which the owner of land
can appropriate to his own use the water which perco-
lates through his soil and accumulates in a well dug by
him thereon. Can the owner of the land use such
water for the purpose of supplying machinery owned
by him, or is he restricted to household and domestic
purposes? The rule on this subject seems so well set-
tled that we have only attempted to cite a few of the
very many cases bearing thereon.

Mr. Gould in his Work on Waters (3 ed.) publish-
ed in 1900, §280, says: ‘‘Water percolating through
the ground beneath the surface, either without a defi-
nite channel, or in courses which are unknown and un-
ascertainable, belongs to the realty in which it is found.
The rule that a man may freely and absolutely use his
property, so long as he does not directly invade that of
his neighbor’s, or consequentially injure his clearly de-
fined rights, is applicable to the interruption of sub-
surface supplies of water or of a stream, and the dam-

age resulting therefrom is not the subject of legal re-
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dress. The land-owner may, therefore, make a ditch to
drain his land, or dig a well thereon, or open and work
a quarry upon it, or otherwise change its natural con-
dition, although by so doing he interrupts the under-
ground sources of a spring or well on his neighbor’s
land. The only remedy for the latter is to sink his
own well deeper. He may take the water which would
otherwise pass off by natural percolation into the ad-
joining land, or draw off the water which may come by
natural percolation from that land, and no adverse right
to prevent the exercise of this privilege can be acquired
by prescription.”’

A large number of cases are cited in the note which
follows to sustain the text. In fact fewer cases can be
found on the other side of this question than upon al-
most any other legal proposition announced in the law
books.

The case of Miller v. Blackrock Springs Improve-
ment Company, cited above, is such a full discussion of
this question and such a complete and convincing re-
view ot the authorities bearing thereon, that we can do
but little more than ask its careful consideration at the
hands of tbe court.

We also invite the especial attention of the court
to the case of Hougan v, Railway, 35 Iowa 558, on ac-
count of the very great similarity of the facts therein
involved to those here in question. In that case it is

distinctly held that where a railroad company holds a
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deed conveying ‘‘for all purposes connected with the
construction, use and operation of the said railway,”’
the right-of-way over certain lands, this includes the
right to dig a well on the right-of-way in order to pro-
cure water for the railroad company’s own use in con-
nection with the operation of its railroad. The case at
bar is much stronger than the one decided by that court,
in that the appellee is owner in fee-szmple of the land
upon which it dug the well in question.

We are aware that cases can be found in which a
person holding an easement acquired under the terms
of a statute has been held not entitled to use percolat-
ing waters to the same extent as the owner of the fee
would have the right to use them. Such a case is
United States v. Alexander, 148 U. S. 186, but in that
case the general rule is recognized in the following lan-
guage:

“‘Finally, an argument in favor of the government
is based upon the finding of the court below, that it
does not appear that the well was supplied ‘by a dis-
tinct vein of water running into it;’ and the leading
case of Acton v. Blundell, 12 M. & W. 324, and cog-
nate cases are cited.

The doctrine of those cases substantially is, that
the owner of land may dig therein and apply all that 7s
there found to his own purposes at his free will and
pleasure; and that if, in the exercise of such right, he

intercepts or drains off the water collected from the un-
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derground springs in his neighbor’s well, h

venience to his neighbor falls within the descnptlon of
damnum absque injuria, which cannot. become the .

ground of an action.

-We recognize this as sound doctrine in thendi'dinary
case of a question between adjoining owners of land.
But in a case like the present, where the 1u]ury com-
plained of is inflicted by the construction of a. “public
work under authority of a statute, over l_aﬁd upon
which the public authority had acquired a-r'ight"of-way'
only, and where the statute itself provides'a femedy for

such injury, the law has been held to be otherwr-‘-e in

cases whose reasoning demands our asseut » Fh s

Then follows a review of a number of cas.éé some-
times relied upon in the vain attempt to tear down the
long established rule upon this subject.

It will be noted that the cases cited by appellant to
sustain his contention themselves concede that they are
opposed to the great weight of authority on this sub-
ject, and appellant’s counsel, in his brief, in effect,
makes a like concession, -

The case of Bassett v. Salisbury priuncipally relied
upon by appellant seems to us to have but little appli-
cation. The question involved was the right of the de-
fendant to maintain a dam on his land so as to obstruct
the natural drainage from the plaintiff’s land above the
dam to his injury, which seems to us a very different

question from the right of the owner of land to appro-
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priate to his own use the water he finds therein. The
overwhelming weight of aut;lorlty holds that he has as
much right to appropriaté th;s water as he has the sand,
gravel or soil itself. Tt ig tlfne, language is used by
the judge delivering the .;‘Pj‘.iﬂion in that case which
could be applied to some extent to the facts herein in-
volved, but the total failure to cite authority to sustain
such expressions is art least'significant, as is the follow-
ing quotation from the opinion:
‘ ‘““We are aware that sirice the case of Acton wv.
Blundell, 12 M. & W. 3241 the weight of authority
elsewhere is against the v1ew of the law which we have
adopted. A number of c.:a.lste_-é_;‘.-have been cited by the
defendant’s counsel and more may now be found in
which the reasoning conflicts with the conclusion at
which we have arrived, but with the highest respect for
the tribunals that have pronounced these decisions, we
are compelled to differ from the views they have ex-
pressed.’’

The New Hampshire case of Swett v. Cutts, also
greatly relied upon by appellant, will also be found to
have but little application. We merely copy the sylla-

bus: ‘‘A land-owner may in the reasonable use of his

own land ]awfully prevent the flow of surface water on

to his premises from the adjacent higher land of an-

other, although such adjacent land is thereby injured,

and the fact that such water has been wont to flow upon

the inferior land for over twenty years, will not amount "
to a prescription.’’
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the extent to which he could prevent the water -fr_om; h'ls"

neighbor’s land coming upon his premlses, and his

right to do this was sustained.

The case of Forbell v. City of New
Y. 522, relied upon by defendant is more "m pm.nt m hls
favor, but that case is likewise unsupported_.by_._.-,_author- '

ity and only involves the right of one proprietor to in-

tentionally draw from his neighbdr’s land wate
purpose of selling it to others. Whlle we: do_not concedel
that this case can be sustained by authorlty even as hp- '
plied to the facts upon which it was rendered yet it
does not go far enough to sustain the p'lal_ntlff’s posi-
tion in the case at bar.

To decide in appellant’s favor it will be 'necessary
to establish the law to be: That the owner of land can-
not obtain water from his well thereon to run his gin or’
traction engine, if it interfers with the supply of the ad-
joining proprietor. If the owner of land can use the
water thereon tosupply one engine he can use it to supply
two or more; and in like manner, if he can use it to operate
one gin or mill, he can use it to operate two or more.
The question is: Does percolating water belong to the
owner of the land, or does it belong to the adjoining

proprietor from whose land the water comes? If the
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owner of land desires to retain the water which falls
thereon for his own use he must adopt the necessary
meauns to prevent its escape. He cannot permit it to
percolate through his neighbor’s soil and then claim
damages of such neighbor for using it after it has left
his land. The authorities and reasoning to this effect
are so convincing that we cannot understand how the
question can again be presented for consideration.
FIRST COUNTER PROPOSITION, SECOND ASSIGN-
MENT OF ERROR.

An assignment of error in this language, ‘‘The
court erred in overruling plaintiff’s motion for a new
trial’’ is too general, and appellee objects to its consid-

eration for that reason.
AUTHORITIES.

Falls L. & C. Co. v. Chisholm, 71 Tex. 528, cited
above.
Cooper v. Lee, 21 S. W. 998.
McCowan v. Terrell, 29 S. W, 484.
ARGUMENT.

It will be noted that one of the assignments in
Falls L. & C. Co. v. Chisholm, referred to above, is in
almost the exact language of appellant’s assignment
here objected to. In the other cases cited there was
more than one ground in the motion for new trial, and
they might be distinguished on that ground. In this
case there is but one ground set up in plaintiff’s motion

for a new trial, which is as follows: ‘“That the court
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ment. Also see the great number o__
1St volume of Batts’ Buckler’s Cfvi

general. Also that an asslgnment {
is contrary to the law and evidence’’ is

said facts,’’ is too general, and appellee ob]ect
consideration for that reason.

AUTHORITIES.

Same as to first counter proposmons ﬁrst and sec-
ond assignments. '

All of which is respectfully submitted mth the re-
quest that the judgment of the court below in all things
be affirmed.

BAKER, BOTTS, BAKER & LOVETT,
HEAD & DILLARD,
ATTORNEYS FOR APPELLEE, HousTON & TExASs CE N
TRAL RAILROAD Co.
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. A. East, Appellant, ¥

No. 4018, V8.

Houston & Texas Central Railvoad Co.] Appeal from @rayson Cownty.

Appellee. 1.

This is a sult by W. A. Hast against the Houston and fexas

/ @entral Rallroed Company for damages growing out of the elleged de-

struction by defendant of plaintiff'’es well. The case wus tried bE.;
fors the Court without a Jury and resulted in a Judgment for dnrenfi-
ant and pleintiff appealed. ¢he trial court filed econclusions of .
Tact which in the absence of a atatement of facts are 8? be taken as
the fasls of the case, 3aid conclusions ars aa follows:

"1s¥, The defendant, the Houston and Texas Central Rallroad
Company, waa the owner in fese simple of pix (&) lots in the City of
Deblson, Grayson Cowmmty, Texas, at the time mentioned in plaintiff'a
petition, and dug thereon & weldk twenty (20) feet in diameter and
sixty-aix (66) Teet deep. It put therein a steam pump of sufficient
atrenf;th to aupply a three inch pips, and with the exseption of three
or four days since August, 1901, has daily taken from sald well by
means of sald pump about twenty~five thousand (25,000) gallons of

water. This water wae teken from sald well and used by it in its
locomotives and machine shops cperated by it in the Gity of Denisonm,
in which said land is situated. BSaid well is supplied entirely by
water percolating through its soil and that of adjacent lands and

not by any underzround or othar stream of any kind. Before digeing
sald well, defendant made an examination of its surroundings, imclud-
ing the well of the plaintiff, and made test holee with a view of .
obtaining the desired aupply of rifty thousand (60,000) gallons of
water per day. Plaintiff 'a;s present when such examinations were
being made and consented for hig well to be examined by defendant,
and hed no further conversation or - commmnication with the defendant
mpon the subject. From the sxamination made by it, defendant became
satisfied that it comld prosurs the d esired supply of water upen the
land a8 a.turesaid. and dux seld well for thepurposs of obtmiming the
game for the uses herainbefore set out. %he wells were dug ﬂt‘h&uu
any fntsntlon on the part of defendant of injuring the property of
either of the plaintiffs and did not know that such womld be the efr
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2. o

effect. The water pe reolated into defendant's well at different

“I wloe AWty e I Y el Ny Bt . T . 3
/ "depths, some of 1t c¢oming into the bottem thereof., The well of pleh

£1rf {8 about five feet in diameter and sbout thirty-shree feet in
depth; ‘is ‘on land owned by plaintiff in fee simple and is used as &

“hiomesfead By plaintitf, was dus prior to defsndent’s well and had &k

vays been useéd by plaihtiff,tlip to the time defendant's well was dug

for .houuh'o‘l'd pdi’poses', dnd prior to ‘that time, had always !npp.'l.iad
‘an adtqnnto snppl:r of wa.ter for such usea; that this well has heen
BTt ed 1p By the’ ‘digeing ‘and’ tt'lie to which’ derendant has put '.ﬂ'.s woll.

“that the damake that plaintiff and his land hes sustained, by the

“drying wp bf Bis vell, 15 ‘the sum of two hundred and six dollars

“and‘twenty~five cents (206.25) including both past and possessive

“injury to NHimeelf and the lots described in hfs' petition.’

La

%C U Hng L 'furfhior 'Find tnat this ‘ise 'to which défendant puts its’

“Well" 'wds ‘not & reasounable usk bf their property as lahd, but wss an
“art1r10In] bse of ‘thelr ‘property, and if the doctrime of reasonable

Y

nss",' as appl.leable to daﬂ&ﬁﬂ"&ﬁrema o' Blicn cnun, this vas wn- .

s Aaiy 1 Vst ¢ e
a0 Siae Wi 4 1 Y LAty : ey

\'aa.scnablc .

TN In' passett v. Salisbury ifg. Co. 43 N. H. 569; 62 Am. D”' 119,

1€ is hald In erfect ‘that the right. or a land omer to drav :l'l'om his
land all water fo!nd percols.tihx wndarxrmd, was “not absolut a, but
o r,_

qmlifiad and 1imited to ‘Bho amnmt nacealsary ror tha raaaunable
use of the ls,nd, ‘as 1and. That t‘ns rights of ad.,joinlng 1andownern

are correlative a.nd froln tha neceaalty ot the casa the rix.'nta of

“each is un.‘l.y“to a Fessonabls 'ilia. !‘he eourt mes 1nto an exhauetive
“aiscussfon of the qnsst.!on ‘and ln tho very a.ble op:lnion deliverad,
ar‘rivas n.t tha conclnslm abnvu stated. The nla as announcsd

mroin wea approvad 1n t.he 1ater casa cf svett 1r. cuttr, 50 l. H.

i oy e

439 Yg Am. Rgp. 276.
In'm late case decided Irf‘liae Gourt of lJ'\ﬁp‘i:r-cc.all.a of New Yoﬂ:'ixg
which'the plaznnrr was & lasue or esrtnin :tnmlm: hnd,u situatod

“pear Qprlnr. crsol, tithin ‘the’ 'lhnntsf of lljnuh. Ha un.d. a port!m of

ths lnnda in question rcr the ptlrposo of grow!m; calery and” water
cresaes. ‘wme eity of’ Brook'lyn consewcted a pumpiug sta.tion in the
borough or Quuena citr of Ruw Yort on the eondui.i; lino naar thele Eing

" County boundary line'and'early % 1385, :lh 1894 ;m additi;pnal
; e
"Wwells and mede an a.dd.ltlonal. pmin.n; siatiﬂl. ‘.I'bn lfhes of pnmpim;

Lant i rinivg! T ip wall, CUF

a.t. thsu statlm va.s to 1ower ﬁha lm.dsrxrnm 'latar tab].a on this

povah Tialy pareaianhing

land, and ‘thus maﬂe it um’it .i'or Ji'.hu cnlti'\'a.t‘ion of ee}eﬂf or water

A

Cresses,
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a.nd th.e cropu rs.iled for ma.ny yenrs prior to the com&noment of
NEFLES o

‘Ihe action. Jin 1598. rmr anurt in trea.tinq cf the right of the ;. )
la.ntl olmer to the use of mdemro\md. Pefﬁol&tm water, in that fase,

usas tlie fol].owim; J.anmnze:

Gl : § e
"In tho caan in nhich th.e 1a.m1neu or interfeunce with perp-
s afir ANyl LA
cola.ting wa.tam has baen upheld. either the ransone.blanaas of t.ho )
i o F e u \ —l Ll L J"l L i . ) -

aats multlm 1n tho 1ntarferenee, or the nnnuonablgnass or :lm-

Ul B

v el F

posinx a.n mecessary rssh'.‘l.ction \'.Ipon t]:l.e omer's domlnioll of his "
o\m land, has been momlzed.. __In the abuuce.ol_‘ cbnt_!act or, O.nﬂﬂ"ﬁ-

mcnt, wha.taver :lt is raasunaple Tor thu omer tq dq ﬂ.th l'_d.a sul;-.

Jasvee Lol e [YREES
:urra.ce\ 'a;ter, rugard. !m;)qxﬁ %o, the dorin:l.tq rights of o:hevs, '.hq{a
17 - ey LT SR 9 s ¥ wew
ma:; t}n. He may na.l:e tha mi 1pi’ it that hq rmpnnblyean. 1_.‘.__ _1ls_
wdd NV tnasES. f» {ekh
oot uureasma.hls, ao tar as 11: 313 now a;:paront to u. t.hat he shmila

s )

din Irolls and take theretrom a:Ll the water that he nem zn oraev‘r“

for purposes oi' plee.mlra. a‘hode, prod.uathmess of lnll, tru.de, man=
-uraeturo. or ror whatever a:l.so tha 1and. as 1a.nd mAy serve, Hs may

eonnma u, uut mst not diseharge 1t to the Mury 91.' others. But
to rit !t up ﬂth wans and pms or such parvqsive aud. potenual g

in the raz

reach that raom their bue lha derandsnt can tap t.he tatar storod hl
the pla.iutiff'a land, and in 311 tha rea:lon thernubout,, and lea.d 1%

. P ST A
to h.is m land, and 'lw mewh.andtnlm it pntmt 1“ return, :I.a,
[ (ks Ui i £ 33 :
ho'ﬂror nnrsasomblo 1t w appaar to t.h.a daretda._nt l.nd !.ts cnato-_

snip ! W IORE

mcrl, _mraasona.‘blc as to ﬂu plaintirr a.nd the othu'n 'hou lmda ;
are thus cla.ndest:lnely mppad, nnd t.h.e.lr va.lne hpairod. :_l'qrbc_:ll].

v. lIav York, 164 n. Y. 522- 51 I.. R. A. 696. ) acbes wissn
I '.l‘he court treated t‘ne a.et of the Blt?‘ !Il ntmtinq the PBP -

no ke the ¥s o)

nolaiinx mters rm tha land of nln&ntirt 1n t.he menner and by
use or ﬁhe a.ppuancsc adopted by it, a8 n tl:aspagn. II: rurtnor held
that a tuapa.u m.ny be pmduud by the mplormmt or snah mstarial,

- v aTe palTvs | (-p,l..p C6 W
amcies ol‘ Mstmmts s.: Y:oetmm‘ar affectlva b?' the co-oparation of

wle ae- Hapeinlre

the rorees o'r nature. Soe u.:l.so Bmith ¥8. tl’ooklrn. 160 H. Y. _‘557:

Ll e
45 n. R A. 55&- 27 Am, amq Ene. Lmr, p. -&29, 13%. nd. ;
HE LR L F i RS y el g e R TaRHre WORRE 1-]'”
Iu the ca.su st 'bar the triul court romd that t.‘ne dafonda.nt
s ¢ oima Sudfren nf e B AT :
was not ma)::lng & reasnne.bla use ot 11:5 propem (a.s lnnd, bnt t:s;at N
gl Toe s or &4 . WS L 0%
the use was an ;ﬂiricial oni. Beroro daf};md.ant dug its rall it made
tamgeng i tgd e B AL T, L ks ~nd. /o whown 00 inets.

an exmiuation of Its surro\mdluas, examined plaintiff's 'rell, dug;
% wheronl .
test holan m:ul ca.lculated that it comld, h‘om the waters parccla.timr

ar _-z—aﬂ‘\\
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underpround 1%s land and the sirrownaing iand, includimg pleintiff'e
cause to be extracted therefrom ase much as 50,000 aca-llona per day.
To sccomplish this purpose it dug its wéll twenty feet in diemeter
and migty-six Teet deep and fitted the same with a steam pmmp and
othe » sui‘lbable appliences for forcing that amount of water theve-
from. It has, since August 1901, with the exception of three or.
Tour days, Torced 25,000 gallone of water daily from said well, whih
it has used in operating its locomotives and machine shops in the "
@ity of Denison. The plaintiff's well was thirty three feet deep
endfive feet in dismeter and was on his own land, occupled by him as
nip resident homestead, It was dug pricr to that of defendeant end
ned always been used by plaintiff for supplying water for his louse-
hold purposes, Tor which. 'pufpuaa it furnished an adequate Bupply, .
until the defendant du( and instelled ite '011 and bexan pumping
therefrom, since which time and as a result thareof, the plaintiff's
well has dried wp. Yhe trial Court fomnd that the plaintiff and hie
land have sustained damage by these aéts of defendant in the sum of
$206.25. We are of the opimien that under the fmcts the plaintiff
was ontitled to recover this sum. ‘ %

It is 4rue that in the case of Acton v. Blundell, 12 Mees. &
Wels. 324, the doctrine was laid down in Rogland that "If a men dige
a well op his own Tield end thereby drains his neighbors he may de
80 wnless he doss it maliciowsly." It 1s further true that this
rnle has been adopted in some of the American States, Gould on Was-
ters, 4th, ed., Sec. 280; Miller v, Blackrock Springe Imp. Co., 40
8, B. 27. It iz by reason of the rule laid down in Acton v. Blun~-
dell that the eppellee olaimas immmity from liability in this case.
To apply that rule under the facts here shown would ghock our sense
of Justice.

S0 far as we cen aecertain the queatic_;n has mot been passed up-
on by any of the appellate courts of this State. B’éli sving as we -
do, that the rule adopted by the Court n}' Appmn or New Hampshire
and followed by the aonrt of Appeala' or ':on, is juat, and sus-_
tained by reascn we Wﬂmghold in accordance therewith

¥e conclude that the judgment of the Trial Court should be re=
versed and here rendered for appelleant for $206.25, the amount of o
damsge sustained by plaintiff, and his lend as sﬁoﬁ by the Tacts.

 Ltdplis

Delivered Nov. 28, J9n%. Asgocinte Justice.’

Reversed and rendered.
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W. A. EAST, APPELLANT,
Vs

HOUSTON & TEXAS CENTRAL RAILRCAD COMPANY, APPELLEE.

HOTION FOR REHEARING.

TO THE HONORABLE COURT OF CIVIL APPEALS gOR THE FIFTH SUPREME JUDICIAL
“"DISTRICT OF TEXAS:—- ) '
Now comms appellee, Houston & Texas Central Rallroad Company, and
shows to the court that 1t is sole appellse herein and is represented
by Messrs. Head & Dillard, a firm of attorneys residing in Grayson
County, Texas. That the sole appellant herein is W. A. East, & resi-
dent citizen of Grayson County, Texas, represented by upssrs. Mosely
& Eppstein, who reside at Denison, Grayson County, Texas.
Appellee says there was error in the action of the court in revers-
ing and rendering the judgmént f the lower court herein and it prays
the court to grant it a rehearing of this cause on account of these
errors and it says there is error in the following particulars:
FIRST- The court érred'iﬁldonsidering the first assignment of "
error because it was oo vagme and general as not to comply with the
rules and so vague and general that it ought not have been considered.
SEEOND- The court erred in considering the second assignment of
error because it was so vague and general as not to comply with the
rules and so vague and general that it ought not to have been considered.
THIRD- The court erred in considering the third assignment of
error because it was so vague and general as not to comply with the
rules and so vague and general that it ought not to have been considered.
FOURTH: The court erred in sustaining the first assignmant of error
and the propositions made thereunder, which assignment and propositions
were as follows:
YFPIRST ASSIGNMENT OF ERROR.

The court erred in its conclusion of law that under the facts
the defendant was not liable.

FIRST PROPOSITION.

‘ The defendent had the right to use its land in any way in which
it saw fit, subject only to the qualification that it must so use it
as not to injure the property of another.

SECOND PROPCSITION.
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Adjoining proprietors of land have correlative rights in all under-
ground percolating waters, and though each of them may use the water under
his own land, his right to do so is subject @o the rule thet his use of
same must be reasonable, under all of the circumstances, and 1f in the
unreasonable use of such percolating waters he destroys his neighbor's
supply, he is liable in damages.

THIRD PROPOSITION.

The defendant had the right to dig wellsupon its land and take theee=
from all the water that it needed in order %o obtain the fullest efjoyment
and usefulness of its land as land, either for purposes of pleasure, ba@g;
productiveness of soil, trade, manufacture or for whatever else the land, N
might serve, but 1t could not unreasonsbly use it to the injury of others.

FOURTH PROPOSITION.

Plaintiff has the right to prevent the unreasonable use by defendant
of its land, when such unreasonable use abstracts the natural and usual
supply of water to which it is entitled from his land, provided defendant's
use of its property is not such &s the said land could be reasonable used
for as lend. And g fortiort een plaintiff recover damages for such injury.

' PIFTH PROPOSITION.

Defendant having destroyed plaintiff's well by extracting therefrom
its natural supply of water, by digging wells upon its own land and
extracting therefrom an unreasonable quantity of water, more then, its
land as land was entitled to, which said unreasonable use caused the in-
jupy complained of by plaintiff, is liable to the plaintiff for the
amount of his damages, to-wit: $206.25."

Because it was found by the lower court and this court that the wells
were dug without any intention on the part of defendant off injuring the
property of plaintiff. That the only purpose of digging it was for a
legitimate use of defendant in obtaining water in its locomotive add
machine shops in the City of Denison., That the wells were dug on land
owned in fee simple by defendant, that it had no knowledge that in dig-
ging its well it would drain plaintiff's well and did not intend to drain
it and that the waters which ran intp defendant's well were only percolat-
ing waters, hence the finding of this court should have been that under
these circumstances there was no llability on the part of defendant.

FIFTH- The court erred in sustaining appellatt's facond assignment
of error which is as follows: ®The court erred in overruling plaintiff's

And
notion for a new trial." ,The propositions made thereunder, which are the
seme as the propositlions made un&er the first assignment above shown, for
the following reasons: Becawse it was found by the lower court and this
sourt that the wells were dug without any intention on the part of defend-
and of injuring the property of plaintiff. That the oniy purpose of dgg-

ging it was for a legitimate use of defendant in obtaining water in 1ts

locomotive and machine shops in the City of Denison, That the wells wer
ere
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dug on land owned in fee simple by defendant,that it had no knowledge
that in digging its well it would drain plaintiff's well and did not
intend to drain it and that the weters which ran into defendant's well
were only percolating waters, hence the finding of this court should
have been that under these circumstances there was no liability on the
part of defendent.

SIXTH~ Thejcourt erred in sustaining the third assignment of error
which is as follows: %The court erred in failing to render judgment
for plaintiff upon said facts,® and the propositions made thereunder
which are the same as the propositions made under the first assignmsnt
above shown because it was found by the lowser court and this court that
the wells were dug without any intention on the part of defendant of
‘injuring the property of pla intiff, That the only purpose of digging
it was for a legitimate use of defendant in obtaining water in its loco-
motive and machine shpps in the Cigy of Denison. That the wells were
dug on land owned in fee simple by defendant, that it had no knowledge
that in digging its well it would drain plaintiff's well and did not
intend to drain it and that the waters which ran into defendant's well
were only percolating waters, hence the finding of this court should
have been that under these ci;cumstances there was no liability on the
part of defendant.

SEVENTH- The court erred in sustaining the first additionel
proposition under the first assignment of error which is as follows:
"The underground percolating waters in plalntiff's land belonged to him
and the abstraction of them by defendant is unlawful," because there is
no ownership in percolating waters by the person through whose lends
they percolate and no right save the right to use them while they are
on his land, and if from any cause they shall percolate upon the lands
of another and be used by such other he will not be liable to the owner
from whose lands the water percolated, even though they would not so
have left the lands of this owner but Tor acts of the person using them
not maliciously done.

EIGHTH- The court erred in sustaining bhe second additional propo-
gition under the first assignment of error as follows: "Such under-

. ground waters is as much the property of the owner of the land as the
ores, rocks, etc., beneath the surface.® The reasons why it was error

to sustain this proposition are shown in the last ground of this motion.
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* NINTH- The court erred in sustaining the third additional propo-
sition under the first assignment of error, which is in these words:
"pefendant in this case is a trespasser. Actual entry upon the land
is not necessary, i damage be done to the land," because under the
findings of the court above set forth defendant was in mo sénse a
' trespasser upon pleintiffts land or against plaintiff, but only in the
lawful use of his own land used such percolating waters as under the
law he had the right to use.

TENTHw- Eﬁelaourt erred in reversing and rendering the Jjudgment
of the court below because the court below, having found that defendan's
well wés upon land owned it in fee simple and was dug to supply water
for the use of its kocomotive and machine shops, operated by it in the
City of Denison in which said land was injured and without any intention
of injuring the property of plainfiff or knowledge that it would have
such effect and that the water in said well was supplied by percolation
through the soil, judgment should have been as it was rendered in the
court below for defendant. The law is that the oWner of land can use
all the water he can obtain thereon by digsing wells which are supplied
by water percolating through Fhe soil, ppovided said wells are not dug
for the purpose of maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely deprived of water
which otherwise would have percolated into their own land, and the law
so standing, judgment should have been rendered for defendant as in
the court below.

We respectfully submit the motion and request that a rehearing

be granted and the judgment affirmed.
@a,&»}g,u @&IL@ (Ba\}m/ T Aﬂ‘v-&j(:_/{/
xi{i,aadj + 0llard

Attornegs for Appellee, Houston & Texas

Central Railroad Company.
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Houston & Texas Central Railroad Co., Plaintiif in Error,

vs.

W. A, BAST, Defendant in Error.

APPLICATION FOR WRIT OF ERROR.

7o the Honorable Supreme Court of the State of Texas:

Your petitioner, the Houston & Texas Central
Railroad Company, respectfully shows that this is a
suit instituted in the District Court of Graysoun County,
Texas, by W. A. East to recover of petitioner damages
in the sum of $1100.00 for injury to a well on his prop-
erty in the city of Denison, Grayson county, Texas.
The trial in the District Court resulted in a judgmeunt
in favor of the defendant, but ou appeal to the Houora-
ble Court of Civii Appeals for the Fifth Supreme Judi-
cial District the judgment of the lower court was re-
versed and a judgment was rendered in that court in
favor of the said East for the sum of $206.25, and in
so reversing the judgment of the lower court and ren-
dering the judgment aforesaid, the Honorable Court of
Civil Appeals for the Fifth Supreme District of Texas
committed numerous errors as follows:

First. The Court of Civil Appeals erred in con-

136



2

sidering the first assignment of error, because it was so
vague and general as not to comply with the rules and
so vague and general that it ought not to have been
considered.

Second. The Court of Civil Appeals erred in con-
sidering the second assignment of error, because it was
so vague and general as not to comply with the rules
and so vague and general that it ought not to have been
considered.

Third. The Court of Civil Appeals erred in con-
sidering the third assignment of error because it was so
vague and general as not to comply with the rules and
so vague and general that it ought not to have been
considered.

Fourth. The Court of Civil Appeals erred in sus-
taining the first assignment of error and the proposi-
tions made thereunder, which assignment and proposi-

tions were as follows:
FIRST ASSIGNMENT OF ERROR.

““The court erred in its conclusion of law that un-
der the facts the defendant was not liable.

FIRST PROPOSITION.

The defendant had the right to use its land in any
way in which it saw fit, subject only to the qualification
that it must so use it as not to injure the property of
another.

SECOND PROPOSITION.

Adjoining proprietors of land have correlative rights

in all underground percolating waters, and though each
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of them may use the water under his own land, his
right to do so is subject to the rule that his use of same
must be reasonable, under all of the circumstances, and
if in the unreasonable use of such percolating waters
he destroys his neighbor’s supply, he is liable in dam-
ages.
THIRD PROPOSITION.

The defendant had the right to dig a well upon its
land and take therefrom all the water that it needed in
order to obtain the fullest enjoyment and usefulness of
its land as land, either for purposes of pleasure, abode,
productiveness of soil, trade, manufacture, or for what-
ever else the land might serve, but it could not unrea-
sonably use it to the injury of others.

FOURTH PROPOSITION.

Plaintiff has the right to prevent the unreasonable
use by defendant of its land, when such unreasonable
use abstracts the natural and usual supply of water to
which it is entitled from his land, provided defendant’s
use of its property is not such as the said land could be
reasonably used for as land. Anund @ fortzorz can plain-
tiff recover damages for such injury.

FIFTH PROPOSITION.

Defendant having destroyed plaintiff’s well by ex-
tracting therefrom its natural supply of water, by dig-
ging wells upon its own land and extracting therefrom
an unreasonable quantity of water, more than its land
as land was entitled to, which said unreasonable use
caused the injury complained of by plaintiff, is liable
to the plaintiff for the amount of his damages, to-wit:
$206.25.”’

Because it was found by the lower court and the
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Court of Civil Appeals that the wells were dug without
any intention on the part of defendant of injuring the
property of plaintiff. That the only purpose of dig-
ging it was for a legitimate use of defendant in obtain-
ing water in its locomotive and machine shops in the
city of Denison. That the wells were dug on land
owned in fee simple by defendant, that it had no knowl-
edge that in digging its well it would drain plaintiff’s
well, and did not intend to drain it, and that the waters
which ran into defendant’s well were only percolating
waters, hence the finding of the Court of Civil Appeals
should have ‘been that under these circumstances there
was no liability on the part of defendant.

Fifth. The Court of Civil Appeals erred in sus-
taining appellant’s second assignment of error, which
is as follows: ‘‘The court erred in overruling plaintiff’s
motion for a new trial.”” And the propositions made
thereunder, which are the same as the propositions made
under the first assignment above shown, for the follow-
ing reasons: Because it was found by the lower court
and the Court of Civil Appeals, that the wells were dug
without any intention on the part of the defendant of
injuring the property of plaintiff.  That the only pur-
pose of digging it was for a legitimate use of defend-
ant in obtaining water in its locomotive and machine
shops in the city of Denison. That the wells were dug

on land owned in fee simple by defendant, that it had
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no knowledge that in digging its well it would drain
plaintiff’s well and did not intend to drain it, and that
the waters which ran into defendant’s well were only
percolating waters, hence the finding of the Court of
Civil Appeals should have been that under these cir-
cumstances there was no liability on the part of defend-
ant.

Seventh. The Court of Civil Appeals erred in
sustaining the first additional proposition under the
first assignment of error, which is as follows: ‘‘The
underground percolating waters in plaintiff's land be-
longed to him and the abstraction of them by defend-
ant is unlawful,”” because there is no ownership in per-
colating waters by the person through whose lands they
percolate and no right save the right to use them while
they are on his land, and if from any cause they shall
percolate upon the lands of another and be used by such
other, he will not be liable to the owner from whose
lands the water percolated, even though they would not
so have left the lands of this owner but for acts of the
person using them not maliciously doue.

Eighth. Tbe Court of Civil Appeals erred in sus-
taining the second additional proposition under the first
assignment of error as follows: ‘‘Such underground
waters are as much the property of the owner of the
land as the ores, rocks, etc., beneath the surface.”’ The
reasous why it was error to sustain this proposition are

shown in the last ground of this motion.
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Ninth. The Court of Civil Appeals erred in sus-
taining the third additional proposition under the first
assignment of error, which is in these words: ‘‘Defend-
ant in this case is a trespasser. Actual entry upon the
land is not mnecessary, if damage be done to the land,”’
because under the findings of the court, above set forth,
defendant was in no sense a trespasser upon plaiutiff's
land or against plaintiff, but ounly in the lawful use of
his own land used such percolating waters as under the
law he had the right to use.

Tenth. The Court of Civil Appeals erred in re-
versing and rendering the judgment of the court below,
because the court below, having found that defendant’s
well was upon the land owned by it iu fee simple and
was dug to supply water forthe use of its locomotive and
machine shops, operated by it in the city of Denison in
which said land was injured, and without any intention
of injuring the property of plaintiff or knowledge that
it would have such effect and that the water in said well
was supplied by percolation through the soil, judg:ment
should have been as it was rendered in the court below,
for defendant. The law is that the owner of land can
use all the water he can obtain thereon by digging wells
which are supplied by water percolating through the
soil; provided said wells are not dug for the purpose of
maliciously injuring adjoining proprietors, and this
though such adjoining proprietors may be entirely de-

prived of water which otherwise would have percolated
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into their own land, and the law so standing, judgment
should have been rendered for defendant asin the court
below.

Eleventh. The Court of Civil Appeals erred in
holding that plaintiff in error would be liable to defend-
ant in error for drying up his well, without any evi-
dence or finding that the water used by plaintiff in er-
ror, or any part of it, had ever reached defendant in
error’s premises or was drawn or taken therefrom by
plaintiff in error.

Wherefore your petitioner, the Houstou & Texas
Central Railroad Company, prays that it be granted by
this Court a writ of error herein, and that the judg-
ment of the Court of Civil Appeals be reversed and
that of the trjal court in all thmos be affirmed.

BAKER; Bﬁz""rs BARER & LOVETT,
=Y Ly it
EAD &. DILL‘&RD
ATTORNEYS FOR PETITIONER, HousToN & TEXAS
CexTrRAL RAILROAD Co.

ARGUMENT.

In presenting this case to the Honorable Court of
Civil Appeals in our original brief we confidently re-
lied upon the proposition that the overwhelming weight
of the authorities established the law to be that the
owner of land has the right to use for his own purposes
the subteranean waters found thereon which had perco-

lated through the soil, as distinguished from ruuning
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in a defined stream, and we still confidently rely upon
the sounduness of that position, and iusist that the ac-
tion of the Court of Civil Appeals, in effect, ignoring
all distinction between percolating waters and waters
running in defined streams, is without justification ei-
ther in reason or authority.

To sustain our views upon the main question in-
volved we feel that we can add nothing to what is said
in the authorities cited in our brief to the Court of Civil
Appeals, and can only pray this court to carefully ex-
amine them before passing upon this application for
writ of error.

We wish to especially direct the attention of the
court to tne able review of the authorities contained in
the recent case of Miller v. Blackrock Springs Imp.
Co., 40 S. E. 27, referred to with disapproval by the
Honorable Court of Civil Appeals.

We also desire to direct the attention of the court
to the case of Hougan v. Ry. Co., 35 Iowa 558, on ac-
count of its application of the views here contended for
to facts strikingly like those involved in this case. It
will be noted that the Iowa court in the case referred,
holds that a railway company has the right to use the
percolating water found on its land for the purpose of
supplying its engines even though a well upon the land
of an adjoining proprietor be injured thereby.

It will also be noted that the New York case relied

on by the Court of Civil Appeals recognizes the right
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of the owner of the land to use the water thereon for
manufacturing purposes, which would clearly include
defendant’s machine shops.

We also desire to call the attention of the court to
the fact that the text writers, so far as we are aware,
without exception are opposed to the views expressed
by our Court of Civil Appeals.

We especially invite an examination of the latest
edition of Gould on Waters, cited in our brief, and to 2
Lewis on Em. Dom. §584, where the Towa case is cited
with approval. Also see 27 A. & E. Ency. Law, 1st
ed. 424-5.

We believe if this court will carefully examine the
authorities here referred to it will couclude that the
New York case so much relied upon by the Court of
Civil Appeals should not be followed even if the facts
here involved be found to be identical with those there
considered. To do so will certainly be to array our
State on the side of a very small minority upon a ques-
tion that has been much considered both in this country
and in England.

But the facts of this case are mnot identical with
those involved in the New York case. In that case the
water company was, by the use of powerful machinery,
drawing the water from the land of an adjorning owner
and using it, not for its »own purposes, but to sell to
others, and the court was of opinion that this might be

likened to a trespass. In the case at bar there is noth-
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ing 1n the findings of the trial court to sustain the in-
ference of the Court of Civil Appeals that any of the
water used by the defendant was ever upou, or came
from, the land of the plaintiff. Tt does appear that the
use of the water from defendant’s well has had the ef-
fect to dry up the well of plaintiff but this could be pro-
duced as well, yea, more naturally, by appropriating
the water before it reached plaintiff’s land thau by draw-
ing it through the soil out of his land. It could not,
however, by any stretch of imagination be termed a
trespass upon plaintiff’s land for the defendant to use
the percolating water found on its own land which had
never been on that of the plaintiff.

It will, therefore, be observed that in order to sus-
tain the decision of the Court of Civil Appeals it will
be necessary to go farther than the New York court,
and hold that the owner has no right to interfere with
the percolation of water through his land to that of his
ueighbor. This will in effect be to hold that each pro-
prietor has an easement in the land of his neighbor for
the purpose of retaining the water therein until it per-
colates through it to his own. This would be to elimi-
nate all distinction between streams and subteranean
percolating waters, which the Court of Civil Appeals
in effect does.

Let us again impress upon the court that there is

no finding or evidence that defendant has ever taken
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any water from plaiutiff’s well or land so that no ele-
meunt of a trespass exists in this case.

We also desire to direct the attention of the court
to the fact that the Court ot Civil Appeals holds the de-
fendant liable for the entire value of plaintiff’'s well
without regard to the extent to which it would have
been affected by what the court might consider a reas-
able use of water by defendant. Certainly it will not
be contended that the plaintiff is ertitled to all the wa-
ter in defendant’s land, and even uunder the views en-
tertained by the Court of Civil Appeals, in order to en-
title plaintiff to a judgmdnt for the fx// value of his
well, a distinct finding that it would not have been in-
jured to any extent by a reasonable use of water by de-
fendant, would be necessary.

All of which is respectfully submitted.

BAKER, BOTTS, BAKER & LOVETT,
HEAD & DILLARD,
ATTORNEYS FOR PETITIONER, HousToN & TEXAS
CENTRAL RAILrROAD Co.
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¥F.A.EAST.,

4018 V8. From Dietrict Gourt Greyvesca Jounty,

R

.HOUSTUTE & TEXAS CENTRAL R'Y O, # Haturday -ovewber 2Bta 19035,

Opinicn ol tue ecourt dalivarzd by 1 "Wwokbovt Aeeccic btz Justicas,

This caus:s caws on Lo L2 dz=rd on th: transeript of £n5 record and the
same balng ins et :d,pb2cause {t is tne cpinion of this court that thars
%8s srror in tne Judgmont,it 1s therofcre consilderad,adjréssd and orderd
that ths Judgment of tihe Court bslo w bz reverszd and Judgmaent is now
hars cendere:d as follows; It is ordersd,adjudged and decraed by the Court
L2at Appellant W.A.Baat do nave and racovser of Appell:ze the Tlouston sand
T:ias Tontral Ralliroad Company the suw of Twoe Thundrzd &ad 5iX and 25/100
Jollars with intzrast therson at the rate of 6% par anaum from the 22nd,
day 91‘ December 1902 together with all costs by him in tiale banzall axpro-
dsd both in the Court polow and in tais Court,for whlch exzcution may ie-

auz £nd tals decision be cartiflad belov for obsarvanca,

4018 V8. saturday Drcambar 19th 1203,

etk

HOUSTON & THEXAS CENTRAL R'Y CO.# This day cam? on to bs hxard the wotion
or Aizpellm for a reasaring 6f. this causs and tus sam: being insprsted,it

is considsrad,adjudgec and orderad tuat thz sald notico bz overrulsd.

pcconocnofooocs: Q00 ¢

I Geo.,¥.Rlair 21lsrk of ths Court of Civil Appoels in and for
tia Fifta Suprams Judicial District of Tzxas,do horz2by csrtify that Lhe
forsgoing i8 a true copy of the Judgmont snd ordsr ovarrullong moticon for
rohearing in ths cass of W,.A.%ast Vs,Houston & Texas Central R'y Co,Ne,
4018 as appsar of rscord in ny Offlen in the Mioutes af sald Court,

Given under my hand and seel of Office at Dallas Tsxas,

thie 14th day cof Januery A.D.1S04,
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WHE SURCE OF 'A'EX:'LS’
COUNIY OF @ILEYSCH,

ENCOW ALL MEN BY JTHESD FRESLNTS: Tha t, Whereas,

i & cortain cause nending in the Distriet Court of Greiyson County, Yexas,
styled V.A. L8st ve. nouston & Texss Central Rallroea Compzny, the plain-
LAff in sali cause hed judgment readered sgainst him and in fever of the
def eivdeait redlrcad compeny; end

whereas, gaid plaintif{, W.A. Bast, appealed from sald Fudgment to
the Couvrt i Oivili Appesls Tor the Fif ta Supreme Judlelal District of
Texeg, which sala Court reverssd hhe g&ld ju-:l.s;ment of the trial Court
&nd reniersdl juagsent in Tavor of the said W,A, Bust selns t the defen—
dsnt, Hous tun & Texas Usntral Ha.llrca;l Gompany , fur $206.25; end

Wasreas ssid uaston & Texws Cen trél Rellrosd Company flled in the
Supreme Court its wpplicatlon for wilt of error 1n ssl:l cause to $&1d
ourt of Civil Appewuls, which sald application was on the 28tk duy of
april, 1004, granted by sadd Jourt, upon the Uiling by the sald Applicsmt
i wedd damrt of & bond in the sum of Two Hundred Dellers, comdd tioned
tu pey the ceouta of ths Supreme Jourt, the sald Cowrt of Civil Appesla
il the Distriet Jeurt, ani payable to the adverase party;

NOW, TWEHEFOKE, ¥ns ssdd Houston & i'exzs Central Ballroad Compuny,

as principsl , snd and , g suretlies,
aclmou ledga purselves bouud to piy to the sald W.A, Eeat ths swm of Tve
thuidred ($200.00) Dollurs, conditicned that the sald I%m'ston & Texes
.

Centrsi Rallrcad Ucopany shell pay sll costs of the Suprceme Court, the
Jovrt of Gdvii appesls end tne District Ccurt , anid in czge the juilgmont
ef the Supree Court shull bu agalngt 4t, 1t shall perform its Jjudgnent,
snmience or decrve, anl puy wll cush dsmages &8 sild Court may award
didnst Lt. _

HOUSION & TEXAS CENTHAL RAITROAL CO.

Hy..Hewd & Dillard, 1ty @ ttorneys:

2,14, DORCHESTEF. J.77. HAPRISON.

Approved anl Filed 4pril 802y 2904 e ———— C.8&. ARWOIN, 01'k.D.C.
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THE STATE OF TEXAS,
UOUNTY OF QRATSON.

1, C.S5. ARNOID, Clerk.of the District Court of Graysom

y
Uount y, Texus, ri-o hers oy cer tify that the above and Toregeing 1s & true
and corrset eopy of the bord filed in the a'boye chRtlge, B8 Sune Now Anpsars
an file 1n ny ol * ez,

Given under my hand awi ssu} of said Court,

at office in the 31y of Shorrran,
this April 30, 15u4.

@ﬂﬂ/maﬁ«é’«cf(_/

Clerk of the Digtrict Jourt,
¢f Grayson County,
lexag .
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THESTAYE OF TEXAD,
COUNIY OF GRAYSON.

KNOW ALL MEN BY THUSE PRESLNTS: Tha t, Whereas,
in & curtuin csuse pending in the Dis trict Court of Griyson Count y, loxaas,
styled V.i. Last ve. Houston & Texaa Central Raxil:'ua.d Jompeny, the plain-
t1ff in sull cause hed judgment rendered zgainst him end in Tovor of the
defenant roallroad company; andl

Whereus, sald plaintif'f, W.A, Fast, appealed from saild Huigment t,u
the Court oY Civil Appeuls fcr the Fifth Supreme Judlcial District o1_’l_ .
Taxes, vhich said Court reversed hhe gald Juigment of the triwl _(}ou:rt
sl roadere:d ,ju-igman_t in fuvoer of the said W.a. LDast amzilnst the d.ef(:n-.

_ dant, Hous ton & TeXuas _ucn tral Railrced vompany, for $206.26; and
Wnersay sald Huston e Toxas Cen trei Ralliroed Compeny flled 1n the
Supreme Cowrt itu-application for writ ¢f errur in sall ceuse te pald
Ullaulrt. o Ci'ri.{.."n.ppeula, whi;:':h gul:l applicution was on the 28th day ef
,agril,_ 1904, grented by sald court, upon the I‘ilixig by the said ﬁ.pp]_._?.qelmt
_111 salri__ -Jc-uz:,t: of u boud in: tre. sum of Twe Hundred Dollz;.rs, condl tiunmd;'
to pay the ceosts oft the Supreme Court, the gald Court of Civil Appeals

B

and the Digsirict Ceurt, @nd payable to the adverss party;

NOV, WILFEFORE, %hc sald Houston & Yexas Centrel Rallroad Compunyr,

ag prineipel, &snd’ ' and , ve surcties,

aclmov tedge uursei@é bounl to pay to the saii W.A. East the swm of Twe
Hundred ($200.00) Deollurs, conditioned that the sald Houston & Texas
Cantral Ra L‘a:;'c-ad Uonpa.ny shall pay all costs cof the Supremae Court, tﬁn
eurt or Giv‘;il Appes_;ls encd the District Court.

HOUSTON ¢ TEXAS CEUTRAL RAILI'OAD CO.
By..Head & Dillari, 1ts attorneys.

.C.r. DORCHELIER. J.F.HAPRISON.

Approve.l aic Plled April 30, 1904, C.8. ARNOLD, Cl'k, D.C.
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THE STATE OF TEYAS,
COUNIY OF GILYSON,

I, C.5. ARHOLD, Clerk of the District Court of nrayn;;im
vounty, Texts, do hereby certif'y that the shove and foregoing is a true
uﬁd correct cupy off the bondi Tlled 1n the abobe cauae, &y sume now unpaa#a
ol file in ny ofTlez.

Given under my hani anl seal of said Courtg,

at of tice in the City cf Shorman,
this April 30, 19'4.

%M_&M r il

Clerk of the District Cowrt,
of OGrayscn County,
Texas .
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CLERK'S OFFICE—Court of Civil Appeals at Dallas.

CERTIFIED COPY

BILL OF COSTS

—IN THE—

Court of Civil Appeals, 5th District.

Filing Record .......... e 80| Cost of Transeript .........veuss ‘
Docketing: Cavses o siiviy 5@ Sheriff’s Fees /2""'75"‘1 .| /95T
Appearances...... S - 00| Cost in Supreme Court .........
Filing Briefs, ..ccvvai.n T SR EY Clerk Court Civil Appeals....... L2005
Filing and Entering Motion. ....... |
Orders....ovviiiinniinininnn..,
Certorari ......, S
.......... é....._Notices”...,..”......‘ I
Filing Extra Papers...............
Copy of Judgment, Ete............
IR oo s B s e
CaRbDIRNER i rmn i 2
Judgment............ g 00 " =
Taxing' éps;§ AN O 7 )
C-f:‘.rtﬂi_ﬁ:c‘;it..é_;, ;\;th Seal
Mandate: .
Reconding OBHIOn - 535s0svsenns.
Certified Copy of Opinion. . ,.......[ [ [
Certified Copy Bill of Costs. ....... . o g
PR P v s R S R T ¢ oo
Execution for Costs.....,......... =
Recording Return of Execution .. ..
Alias Return . &/‘4‘“%" | 5
Pluriesand Return ...............| | .. . |
Certified Copy of Motion.......... 200 ” ®
TOPAC v viny ovvivs # O 3

I, GEO. W. BLAIR, Clerk of the Court of Civil Appeals, 5th Supreme Judicial District of Texas,
)
at Dallas, hereby certify that the above copy of the Original Bill of Costs is true and correct.

WITNESS MY HAND and seal of said Court, at Dallas, this

of...

; \574" ~day

\ézw Lz

CLERK,
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III. Texas Supreme Court, Austin Texas

/7 . (JL/";
No

In Supreme Court.
wayyry
A ﬁa‘

CITATION.

Issued %/\/Ld/}//\pg {_4/ 190 /% "

Clerk Supreme ghurt, \\
//%;%MM

CERTI FIED COPY.

/L2y
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The State of Texas,
7
To the Sheriff or Any Constable of %

You are Hereby Commanded, by delivering to /m

W -t '\— -H\‘—-.";/;\_‘—l:/ .“\"‘-—r""’ _‘\“—"/ e \-\_\._._/_\—{_\._._--'"
—N TN s, ol h—

AN AN if found in your County, or to

W K m&(/ﬂ/&_ N - N~ TN

mttarneyﬂof re %;L, the mcampanymg certified copy of this writ, to summons said

s o~ N e TN N N e

L s, ke % i, U, W, S, S i, W 4

to be and appear before the Supreme Cowrt of the State of Texas, now in session at

Austin, Texas, on Thursday, the 2 6 day of. a’j(/\— 1904 provided this writ

shall have been served ten days prior to that time, but if this writ shall not have been
so served, then on the first Thursday next ensuing, ten days after such service, py-{sz_cant
to @ writ of error filed in the Clerk’s Office of the Cyrt of Civil Appeals for the

'+
Supreme Judicial District, and issued on the~— day of. d},///\ 190.4‘;_4 wherein

e~ N~ N N N N TN N TS N N NN
P I g &
B . s . i, B i g
NN N N N PN PNl N

— NN N -
M{?Mﬁ'}f/ﬂjj\!ﬂ[@ ﬁ zﬁﬂ/g ﬁwaaﬂ()%%ﬂyﬁpmmnﬁ in error,

and yow are defendant in error, to show cause, if any there be, why the judgment

e e N NG N

— TN

rendered against the said plaintiff in error should not be corrected, and why speedy
Justice should not be done to the parties in that behalf. And of this writ, with your
action endorsed thereon, make due relurn within ten days from the date hereof.
Witness, the Hon. REUBEN R. JINES %ﬂshw of the Supreme
Court of Texas, shs " day of

our Lord one thousand n %ns hundre
A
- S
i i By’__ = M}'%}/é&;’/( |

e / Deputy
3 Bereby Certify, that the above is a true and corregt copy of the oridinal.

S AVA ﬁww(ﬁ//_\\_

Clerk of the Suprems Cowrt 5”

By 1@0@7{ AN

\__ﬂspu,ty

in the year of
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Sheriff's Return.
Canmie tc hand con the 4th day of kay, A.0. 1904. and executed on the 5th day of
wiys AsDe 1904. By delivering to W A Eas$ the within named defendant 1n persor
with a tr ue copy of this writ, sald service having been made in uraysén, county,

TeXasS.

4 5 Kussell, Cheriif, Grayson, Counly, Texu.s

Bym\jﬁﬁ%ﬂ;s@g ___veputy
i/

Fees one copy .85

wileage =0
S .4
$1.92
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NO.133Z3.

Judgment of Qourt of Civil

-4

‘Appeals REVERSED and Judgment

¢f District Court AFFIRMED.

© Williams, Asso.Jus.
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FOUSTON & TEXAS CERTRAL RAILWAY COMPANY, Plaintiff in Error,
No0.1333. ~-ve~- From Grayson County, Fifth District.
W. A, EAST, Defendsnt in Error.
crrnmerwa=00000000000~ - o n
Thig nage ig thus stated by the Court of Civil Appeals:

"Mis 1s a sult by W, A, East azainst the Touslon end Texes Central
Rellrosd Company for damapes grovwing out of the elleged destruction by
defendasnt of plaintiff's wnll; The case was tried before the court with-
out a jury and resulted in a judement for defendant and plaintiff appeal=
ed. The trial court filed conclusiens of fact which in the phepence of a
statement of facts are to be taken as the facts of the case. sald conclu=
cions are as follows:

n11gt., The defendant, the Touston and Texas Central Rallroad Corpany
was tre owner in fee simple of eix (8) lots in the City of Denlgon,
Gemyson County, Texas, at the time mentioned In plaintiff's petition,
and dug thereon a well twenty (20) feect in diameter and sixty~-six (66)
fect deep. It put therein a steam pump of sufficient etrensth to suprly
a three inch pipe, and with the exception of three or four days since
August, 1901, has daily taken from seid well by means of sald pump about
twenty-five thousand (25,000) zallong of water, This water was taken fram
said well end used by it in 1t locomdtivea znd machlne shops operated
by it in the City of Deniscn, in vwhich sald land is situated. Sald well
is svupplied entirely hy water pereslating “hrough 1ts soil and that of
adjarcent lands and not by any underground or other stresm ol any kind.
Before digzing =said well, defendant made a2n examination of its surrounde-
ings, including the well of the plaintiff, and made test holes with a
view of obteininz the desired pupply of fifty thousand (50,000) gallons
of water per day. Plaintiff wus present when such examinations were
beinz made and consented for his well to be examined by defendant, and
had no further conversatlion or communlcation with the defendent uvon the
subject, From the examination made by it, defendant became satizfiled
that it ecould procure the desired supply of water upon the land ms

aforesald, and dug said well for purposes of obtaining the same for the
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uses hereinbefore set out. The wells were dug without any intention on
the part of defendant of injuring the property of either of the plaintiffa
and did not know that such would be the affect. The water percolated
into dofeoniant's well at different depths, some of it ccming'intn the
bottom thergof. The well of plaintiff is ehout five feet in diameter
and ahout thirty-three feet in depth; is on land owned by plaintiff in
fee simple and is used as a homestead My plaintiff, was hug prior to
dafendant's well and had always been used by plaintiff, up to the time
jefendant's well wag dug, For household purposes, and prior to that time,
had always supplied an adequate supnly of water for such uses; that this
well has heen dried vp by the digzing and use to wiich defendant has put
jte well., That the damage that plaintiff and his land has sustained, by
the Aryineg up of his well, is the sum of two hundred and six dollars and
twenty-Tive sents (206.25) including both past and‘§§§£8§§§¥£ injury to
himself and the lots deseribed in his petitiuﬁ.

“F2nd; I further find that the use toc which defendent puts 1its
well wag not a ressonahle use of thelr property as land, but was an ar-
tificial uvsge of their property, and if the doctirine of reasonable use,
as apolicable to defined streams %o such cames, this was unreasonahle,'”

The Bourt of CGlvil Appeals reversed the judgment of the distriet
court in favor of the defendant and rendered judgment for plaintiff for
the dameges claimed, We are of the opinion that this judgment is wrong
end that of the distriect court right.

Since the deecision in the enme of Acton v; Blundell {12 Mees.% W.,
324), the law as thereln laid down,so far as it controls thig case,has
been recognized and followed in the courts of England,and probably by
all the courte of last resort in this country before which the questicn
has come?except the Supreme Cour% of New Kampshir?. (Bessett v; Salis~
bury Mfg, Co., 43 N. H,,569; Swett v. Cutts, 50 N, !{I.,459.} That doc-
trine is thus stated: "That the person who owng the surface may dig there-
in, and apply all that 1= there found to his own purposes at his free
will end pleasure; end that if, in the exercise of such right, he inter-

cepts or dralns off the water collscted from the underground gprings in
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his neighbor's well, this inconveniencs to his neighbor falle within the
descripiion of damnum abgque injurie, which cannot become the ground of
an action,” The arcument in favor of the epplicetion to such cases of
the dootrines applicable to defincd streams of water were thoroushly
pregented at the bar in Acton v-. Blundell, snd tre reasons Tor the con=-
elusion of tke court acainet such applicetion were carefully stated in
the opinfon. In &ll that has beon sadd in subsequent dlpoussions 1ittle,
if anything, has bren added to the srguments of counpel and of the court
in that oase. (Acton v, Blundell, supra; Bhasemore v. Richerds, 7 I, L.
Cag.,364; Frazier v, 2rown, 12 Ohio 8t,,294; Miller v. Bleackroek Springs
Imp.Co.,40 H.E.,(¥a,)27,)

The many other authorities on the pubjeet are elted in the crses
reforred to,and so thorough hes heen the dlsoussion that we feel that
it would be umseless to attemmt any addition. The practical reaanns upon
which the courts hase thelr oonclusions fully meet the mors theorestical
view of the Hew Hampshire court and satisfy us of the necespity of the
doo{:rine-. Those reasons are thus summariszed by the Supreme Court of
Chio in Frarier v. Brown: "In the abpence of expreas oconiract and a
rogltive autharlzed legislation, as between proprietors sf adjoining
land, the law recognizes no correlative rights in respaot to underground
waters percolating, ocozing, or filtrating through the earth; and thim
mainly from considerations of publie polioy: (1) Beceuse the existence,
origin, movement, =nd courss of such weters, emd the cnuses mhich govern
and direct their movements, are po pecrat, ccoult, and conosaled thet
an attempt to administer any set of legal rules in respect to them would
be involved in heopeless uncertainty, and would, therefore, bBe practically
impossitle. (2) Because any such reeognition of correlative rightas would
interfere, to the materisl detriment of the commonwealth, with dralnage
and agriculture, mining, szt the construction of highwaye and railroads,
with sanitery regulations, building, and the general progress of improve-
ment in works of embellighment and ntilit,v.."

The more guantity of water teken by the owner from his land has no
whers bsen held to affect the question., Txhaumtion resul ting from ex-

cavating and pumping for mining purposes has besn considersd in saveral
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cages to give rise to no liability.Bo the authorities generally state
that the use of the water for manufacturlng, brewing and like purposes,
ig within the right of the owner of the s0il ,Matever may be its effect
upon hiis naishbor's wells and springs. -

In Chascmcie ve Richards, supra, the defendant, in supnlring the
wonts of a %own, used to sueh an extent the waler yhich had percolated
t!*-_réugg‘r» his land into a water course as to reducc the m:s‘;r:r in the
atresm and o leoave the plaintiff's mill thercun without udequate powver,
and vet it was held that there was no liambility. There 1s possibly a
confliet which we nood not undertake to recolve between this decision
and those in the two New York cases stated below. Dut in Chagenore v.
Richards, Lord Wenslaydale, who alone among EXkex several delivering
apinions, expressed doubt as to the correctnecs of the conclugion reachs-
ed, admitted the soundness of the principle lald down in Acton v. Blun-
doll, and that the owner of the soil is at liberty to dig therein and
take away the percolating water for any legitimate purpose of his own,
"sven though they carried on trades requiring more water (brewerieg for
example) than would he used for domestic purposes only; it would atil)
be for thelr purposes only." His doubt arose out of the fact that the
defendant was not using the water for his own purposes but was selling
it to others. If persons using lands in mining, manufacturing and brew-
ing msy teke therefrom all the water required im the prosscution of such
businesases, what reason can exist why n raiiroa.d company may not do the
sarme thing for such purposes as thogse to which 1t applies thls well?

Ve think none oan be given. In the ease of Hougan v. Railway Co.,({35
Ia.,558) the doetrine was applied to a gituation like that shown hy the
facts of thils cape, except that there the railway company had only the
right of way over, while here it owne the fee of the land; a difference
in favor of f8 defendant.WS¥®. The decision is useful in establishing
the proposition that such uses of weter hy railway cormpanles are legiti-
mate and proper uges in the sense of the rule we are considering, The
other queation, upon which the court was more doubtful,viz: whether or

not such a company, with only a right of way over the land, has the right
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to thus draw the water from it, is not here lnvolved.

Besides the New Hampshire deelsions which deny the whole doctrine
nf the other authorities, plaintiff relles on the cases of Forbell v.
¥ew Zork, 51 L.H.4,.,596; Smith v‘. Brooklyn, 45 L.R.A.,G04, s.c, 46 %i'-f'
Supp.,141, and 8tillwator Co. v. Farmer, (93 N.W,.(Hinn.)507.) The
courts in New York, by previous declsiong, hed unequivoeally gecented
the Adcctrine of Aeton v. Blundell in this languare: MAn ownar of soil
may Aivert percolating water, consume or cut 1t off, with impunity. It
is the pame ag land and eannot he distinguished in law from land, BSo
the aowner of land lg the absclute owner of the soll and of percolating
water,which 1s a part of and not different frow, the soil. No action
lles agalnst the owner for interfering with or destroying pereoclating
or cireulatinr water under the earth's surface." (Pixley v. Clark, 35
¥.Y,,520,) In the two capee relied on, the courts expreesly adhered to
thig doctrine, but considered that certain facts in the cages hefore
them took them out of its operst:lonl. One of the facts wam, the citles
had drained an immense area to supply thelr inhahitents with water and
were "meking merchandize" of it, a fact whieh gave rise to the doubt
expressed in Chagemore v. Richards. Another was, that an artifieisl
force was applied to draw the wvater from the adjoining lands,; which was
held to constltute a trespass; and still another, that the water of
defined streams was affected by the exhaustion hy the cities of their
sources. The existence of these facts waa expressly made the ground of
the holding that the general doetrine as to taking m=#w® out of one's
own so!ff%ﬁht comes there by percolation did not apply; In the Minne-
sota case, the defendant made no use whatever of the water, but, for no
ugeful purpose, drained it away and discharged £t through the sewers
of a town, thus takins it from plaintiff who was supplyinz 1t to the
inhabitants of the town for drinking purpoau-. The court recognized
the soundness of the doctrine which we have stated, but held that ag the
defendent was making no legitimate uss of the water he was properly en=
Joined from thus wastingz it, Whether or not the courts in these cases

succeeded in establishing m just distinctions between them and others
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applyinz the general rule we are not called on to determine,

It is readily seen that meme of them, in thelr fects or the princi-
plas enforced, sustain this sction. The defendant here ls makine a rea-
sopabla and lecltimate use of the water whilch it tekesp from its own lend,
whioh uge is not in quaiity different “rom or in 1%s eonpequences to
plointiff more injuriouns than many upheld in the decisiens. Thers is no
elzim of malice or wanton conduct of any charachar, and Lhe effect 1o he

siven to0 such a Tact when 1% existes is beside The present inguiry. Ho

reason ¢xista why the cenceral doctrine should not govern the case.
fhe judemeant of the Court of Clvil Appeels is therefore reversed
and that of the distriet court efflrmed.

P

e i

&,

Assoclate Justice.
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No.

W, A, TAST, I 703 SUPREME COURT OF THE
.‘IFS. -:—
He & T, €, BaR. CO, STATR OF THYAS.

Comes now W, A, Exat by his atiorneys, Perry Morris and L, E,
Lpistein, and moves thnils Homorabvle Court %o grant him a re-hearing in the
above entitled snd nwokicred eaupe, snd ghows to the court lnat the orl-
ginal defendant, tie Houwton and Texas Centrml Railroad Company, who is
Plainiff in Error in tais court, ls represenied hy Head & Dillard,
Astorneye at Taw wio reside at Soerman in Greyaon County, Texas,. “hat
the opinion of <his Honorable Court was filed on the 13th day of Juns,
A 7., 1904, '

l;

Nefeniant in Frror ls of the opinlon that this court erred in
holding thsat there are no correlative rights in underground pereclating
wa,t.er'a; |

1.

Tais court erred in holding that Flaintiff in Error, the Jlous-
ton and Texsp Ceniral Rallroad Company, wes not ligble under the facts
fuund in this cause, because the Flaintifl in Error had the right to use
any quantity of water that acoumulated under its land by peroolating

through the so0il, o long as the purpese for which such water was prooured

@nd uged was justifiable,
111,

Thin court erred in finding that the usge made by Plaintiff in
Brror of the water extracted fran the soll In this came was & reasonable
use of waler, because whether or not guch use wag ressonable was & ques-

' ¢ t.

2 > e L] ¥
ticn ¢f Taot undsr a1l circunstances of tlie case, and the Tact having been
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passed upon by the Digtrict Court é.nd the Court of Civil Appeals and both
of these courts having held that the use made by the railroad company

of the water extracted fraom the soil in coniroversy was under all cilrcum=-
stances of th:’ln.s case unreasonable, the Supreme Court had no right to re=

verse them in this ré.speot.
1v.

And because of the foregoing and various other errors manifest
in the opinion of the ccurt, Defendant in Error respectfully requests
that a re=hearing be granted him in this ceuse and that the judg ment of
the Court of Civil Appeals be affirmed'.

All of which is

Respectfully submitted.
< U"L_)_L’L’{‘ TN A
——r‘—'_"' 2 < el
%;\M
1

ATTORNEYS FOR DEFENDANT IN
ERROR, .
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SUPREME COURT.
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SHERIFF'S RETURN. :
Came to Imn@ f Q 1.907%

Ezxecuted (Z/ a&% 190%
by dr-?wm ing to the g}ma named. M 7\

Deputy.

Skenﬂ‘" IZ _kgii
Received, back W? @ IL}OZ%
T

&
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THE SIA 'E OF TEXAS

To the Sheriff of / ,?/#M./ County. Greeting:

YOoU ARE HERERY COMMANDED, that yeu serve upon

%&f{ ﬂ/ /% /([ 'éﬁ/b"(—) ; A t-t-m-neg%f record,
A .
%;ZXAJ AAA (_(Q‘f/(- V’(—ff—i\ in the case ol

Plaintigl in Krror,

(2N

%\ /6( éﬂf J/ Defendant in Error,

the accompanying certified copy of motion for(// UMM%

-

made bJEf /3 éfﬁé@, &i .»#4/;{

Attor ne%&f record for WA..&(,W,/(./ .kara“—

in said cause, now on file &t this office. ' Y

OERELN FAIL NOT, but of this writ make duwe return, under the penalty preseribed
by law, wilh yowr indorsement thereon, showing how yow have execwied the same,
WITNESS, the HON. RECBEN B. GAINES, Chief Juslice of cwr

said, Supreme Court, with Seal thereof annexed, at Justin,

this thc_mrgy At JAX%.((___"_..,-. 190 é[
2 '}/L:/ !/f_,b(.-&_/.f Ve '

. : e S Ay Clerke,
i ; : ?
By r—\ i [epm’ Y.
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ARTHUR G. MOSELEY, LAW OFFICES

Lous B.E#PSI‘EIN.
MOSELEY AND EPPSTEIN
@h/rw 226 MAIN STREET,
J L/Q DENISON, TEXAS.

N O\ IS N P Ly
/\3 P'\_A\«_

k_,e\ \LJ/ CD\L_{}J\AJQFLMJ\ v d %

/J -y »—-«_A N
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