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AGENDA ITEM MEMO     
 
BOARD MEETING DATE: October 1, 2026 
 
TO:  Board Members 
 
THROUGH: Bryan McMath, Executive Administrator 

           Ashley Harden, General Counsel 
 Matt Nelson, Deputy Executive Administrator, Office of Planning  

 
FROM: Kendal Kowal, Assistant General Counsel 
 
SUBJECT: Petition for Rulemaking Related to Water Supply Analysis in Regional Water 

Planning  
 
 
ACTION REQUESTED 
Consider acting on a petition for rulemaking related to Water Supply Analysis in Regional 
Water Planning.  
 
BACKGROUND 
The Administrative Procedures Act (APA) states that an “interested person by petition to a 
state agency may request the adoption of a rule.” Tex. Gov’t Code § 2001.021. Each state 
agency must adopt a rule to provide for the process. The Texas Water Development Board 
(TWDB) has adopted 31 Texas Administrative Code (TAC) § 353.58, which requires the 
interested person to submit the petition in writing to the Executive Administrator. The 
petition must include the name and address of the petitioner, a brief explanation of the 
proposed rule, the text of the proposed rule, justification for adoption of the proposed rule, a 
statement of the statutory authority under which the rule is be adopted, and an allegation of 
injury or inequity which could result from the failure to adopt the proposed rule. Within 60 
days after the Executive Administrator receives the petition, the Board must consider the 
petition at a Board Meeting and deny the petition or initiate the proposed rulemaking.  
 
On August 18, 2026, Robert Fritz Achgill (Petitioner) submitted a formal filing of a petition 
for rulemaking with the Executive Administrator that met all requirements of the APA and 31 
TAC § 353.58 (Attachment).  
 
KEY ISSUES 
Petitioner submitted a petition for rulemaking requesting the TWDB adopt several 
amendments to the regional water planning rules located in 31 TAC § 357.32, related to 
Water Supply Analysis. The proposed changes would mandate life-cycle thermoelectric 
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water accounting; enforce full seawater desalination replacement valuation ($28.26 per 
1,000 gallons) for the Electric Reliability Council of Texas (ERCOT) 474+ GW data center 
queue; create a “Texas Industrial Water Mitigation Fund,” a SWIFT Seawater Desalination 
Sub-Account, and a Rural Landowner & Agricultural Well Mitigation Grant Fund; and 
establish grassroots citizen-controlled governance over all mitigation funds, as fully detailed 
in the Petition (Attachment).  
 
The proposed rule changes would require all regional water planning groups (planning 
groups) to evaluate and report on the total life-cycle offsite thermoelectric water footprint for 
high-density compute, data center, and direct or indirect thermal management facilities with 
a connected electrical demand exceeding 10 megawatts, including those currently queued 
in the ERCOT interconnection pipeline. Additionally, Petitioner proposes requiring planning 
groups to calculate the total net regional water consumption of certain facilities by 
aggregating the “IT Compute Load Footprint,” “Onsite/Offsite Cooling Load Footprint,” and 
“Generation & Line-Loss Inefficiency Penalty.” The proposed rules would also mandate that 
planning groups designate coastal seawater desalination as the sole allowable water source 
for industrial data center grid loads.  
 
The Petition proposes creating a “Texas Industrial Water Mitigation Fund” to be allocated by 
a “grassroots citizen jury” to groundwater conservation districts, a newly-created SWIFT 
Seawater Desalination Sub-Account, and a newly-created Rural Landowner & Agricultural 
Well Mitigation Grant Fund. The Petition’s proposed rules would also prohibit planning 
groups from designating any facility as a “zero-water,” “low-impact,” or “waterless” user in 
regional water plans if its continuous electrical demand induces offsite power plant 
evaporative water consumption.  
 
The Executive Administrator recommends denying the petition for rulemaking for the 
following reasons, as detailed further below: (1) the TWDB is already working on developing 
updated manufacturing sector methodologies to incorporate more information and improved 
methods to support water demand projections associated with large-load digital 
infrastructure that will be used for the next regional planning cycle; (2) the Petition proposes 
changes that are outside the scope of the existing applicable statutes and the TWDB’s and 
planning groups’ authorities; and (3) the Petition proposes requirements utilizing information 
that the planning groups do not have access to, expertise the planning groups do not have, 
and work the planning groups do not have the resources to conduct.  
 
First, while the petition raises legitimate concerns about water use of large-load digital 
infrastructure, the TWDB is already enhancing its data collection and analysis efforts to 
address future demand projections of high-load digital infrastructure water demands for 
future state water planning cycles. As this sector grows, this water use category will report 
and fall more comprehensively within TWDB’s manufacturing water use projections largely 
because of direct use reporting. The TWDB plans to specifically project for a separate sub-
category within manufacturing representing large-load digital infrastructure. This process 
will be ready to incorporate into the demand projections for development of the 2031 
regional water plans. TWDB anticipates releasing draft non-municipal projections to the 
planning groups for their review in 2027.  
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Additionally, the TWDB is evaluating updates to its power generation water-use 
methodology to ensure that water demand associated with data center facilities is 
appropriately reflected in power-sector water demand projections. TWDB anticipates 
receiving data on these facilities from ERCOT to analyze how the agency and planning 
groups may use that information to inform the projections.  
 
The TWDB develops draft demand projections utilizing a broad set of data sources, 
including, but not limited to, self-reported water use data from surveyed industrial facilities, 
published peer-reviewed research on sector water use, and federally developed data sets. 
During a review period, planning groups provide locally available information such as 
evidence of new or existing facilities not included in TWDB’s Water Use Survey, plans for 
new construction or expansion of facilities, or evidence of errors in reported historical water 
use.    
 
Second, the Petition proposes changes that are statutory in nature, proposes to impose 
requirements on planning groups and others involved in the regional water planning process 
that are outside the scope of the applicable statutes, and proposes to impose requirements 
that are regulatory, when the TWDB and planning groups are non-regulatory entities that 
lack enforcement authority. The suggested language related to seawater desalination 
replacement-cost valuation is not appropriate for TWDB rules related to regional water 
planning. The regional water planning process is not regulatory in nature and follows a 
bottom-up approach where the TWDB and planning groups do not dictate the strategy types 
or water sources allowed and do not attempt to impose preset costs. This proposed 
requirement is outside of the scope of the statute and TWDB and planning groups’ authority 
and is contrary to the bottom-up approach of regional water planning. Additionally, placing a 
value on water within rules is not appropriate. The value of water, even for a sole type of 
water, varies widely across the state and is constantly changing based on new technologies 
and other factors. The planning groups would not have the resources to keep up with this 
information and calculate it.  
 
The proposed rule changes related to citizen-controlled mitigation revenue allocation and 
grassroots citizen jury approval and local voter referendum safeguards would require 
statutory changes, not changes in rule. Creating a new fund and requirements for allocating 
that fund must be done through statute, not rule. Additionally, adding a new subaccount to 
SWIFT would require statutory changes to the SWIFT statute. This request is more 
appropriate for the Texas Legislature, rather than the TWDB.  
 
Lastly, the Petition proposes requirements utilizing information that the planning groups do 
not have access to, expertise they do not have, and technical work they do not have the 
resources to conduct. The planning groups have very limited resources and require 
volunteer time and effort. The planning groups do not have access to information on which 
facilities have a connected electrical demand exceeding 10 megawatts; which facilities use 
air-cooled, dry-cooling, or closed-loop thermal management systems; the electrical power 
required to run these facilities; or other related information necessary to meet the proposed 
requirements in the Petition. Further, they do not have the resources or expertise necessary 
to conduct the highly specific technical work proposed in the Petition that, in addition, falls 
outside of the existing and more straightforward technical and planning requirements 
necessary to develop regional and state water plans.  
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Although the Executive Administrator recommends denying the petition for rulemaking, the 
agency has already begun actual work that will address some of the issues related to the 
requests in the Petition. The other requests are outside the scope of the TWDB and 
planning groups’ authority and the applicable statutes.  
 
RECOMMENDATION 
The Executive Administrator recommends denying the petition for rulemaking submitted by 
Petitioner in accordance with Tex. Gov’t Code § 2001.021 and 31 TAC § 353.58.  
 
 
 
Attachment: 

1. Petition for Rulemaking 
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