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We agree that some aspects of the English or common law rule as to underground
waters are harsh and outmoded, and the rule has been severely criticized since its
reaffirmation by this Court in 1955. Most of the critics, however, recognize that it
has become an established rule of property law in this State, under which many
citizens own land and water rights. The rule has been relied upon by thousands of
farmers, industries, and municipalities in purchasing and developing vast tracts of
land overlying aquifers of underground water.

— Friendswood Dev. Co. v. Smith-Southwest Indus., Inc., 576

S.W.2d 21, 28-29 (Tex. 1978).

To imply now that the rule of capture has not been addressed by the Legislature is
inaccurate and overlooks a comprehensive water plan in which groundwater
districts and regulation of groundwater pumping are an integral part. It is also a
disservice to the individuals who so willingly serve on the groundwater district
boards.
— J. E. ‘Buster’ Brown, Legislature long ago addressed state’s
water issues, AUSTIN AMERICAN-STATESMAN, Jan. 26, 2004.

Introduction

For 100 years, the legislature has had a standing invitation from the Texas judiciary to exercise
its constitutional authority and modify the rule of capture if it believes that such an action would
be in the best interests of the people of Texas.' For 100 years, the legislature has declined that
invitation. Now, as the 79™ Legislature approaches it is considering taking some further action
regarding state policy and local management of groundwater resources. Among the study issues
outlined in the first interim charge of the newly created Senate Select Committee on Water
Policy are the rule of capture and the role of groundwater conservation districts.

The rule of capture was adopted in Texas a century ago to provide a standard for resolving
conflicts between adjoining property owners. Since then, as noted by the Texas Supreme Court
in Friendswood, it has been relied upon by property owners and water suppliers throughout the
state in making investments, acquiring property and planning water supplies for the future. In the
authors’ opinion, abandoning the rule now is unnecessary. The vast majority of Texas’
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groundwater resources are subject to regulation by groundwater conservation districts (GCDs) in
which the rule of capture does not operate on an unrestrained basis.

Commentators are fond of bemoaning the harsh results produced by the rule of capture and
characterizing Texas’ status as “the last state still using the rule of capture” as an embarrassment.
In so doing, they are wrong on both counts. Texas is not the only remaining state adhering to the
rule of capture, in spite of statements by courts® and commentators to the contrary.” Several other
states recognize the common law rule as their rule of groundwater ownership, although
exceptions and limitations may have been applied to the rule, as in Texas. The states whose
current groundwater regimes most closely resemble Texas’ include Indiana, Louisiana, and
Maine.” Like the Texas Supreme Court in Sipriano, the Supreme Judicial Court of Maine has
recently declined an invitation to “depart from the common law absolute dominion rule” (in that
case, to adopt the groundwater use rules set forth in the Restatement (Second) of Torts § 858).
The reasoning of the Maine court, in response to an argument that the common law rule is based
upon faulty science, echoes the current debate in Texas:

We decline to abandon the absolute dominion rule. First, we are not convinced that the
absolute dominion rule is the wrong rule for Maine. . . . Although modern science has
enlightened our knowledge of groundwater, this does not mean that the rule itself has
interfered with water use or has caused the development of unwise water policy. . . .
Furthermore, for over a century landowners in Maine have relied on the absolute
dominion rule. In the absence of reliable information that the absolute dominion rule is
counterpr(gductive and a hindrance to achieving justice, we will not depart from our prior
decisions.

Commentators’ schemes for classifying states’ groundwater laws vary; however, there are a
number of other states that continue to rely on a modified version of the common law rule of
capture or absolute ownership for at least some of their groundwater resources. These include
Connecticut, Georgia, Mississippi, and Maryland.” Other states, namely Rhode Island and
Massachusetts, have been recognized as following the rule of absolute ownership, though their
most recent court decisions have not squarely addressed the issue of groundwater ownership.®
Texas is comparable. Most of its groundwater production is not under an unmodified rule of
capture because most of it is within groundwater conservation districts.

The fundamental purposes of the East court in adopting the rule of capture were to provide the
certainty necessary to support the investment of capital and economic development in Texas and
to provide a clear rule for resolution of conflicts between property owners.’ The rule of capture,
as it has been implemented by the courts of Texas, fulfills these purposes admirably. Moreover,
the harsh results feared by many have been infrequent in the past and are becoming less and less
likely in the future. The reason for this is the availability of groundwater conservation districts
that can be formed on a local option basis and provide a ready remedy to prevent abuse of the
rule. The availability of these districts in areas needing groundwater management complements
and limits the common law rule. As discussed in the section Groundwater Conservation Districts
and Their Regulatory Approaches, most groundwater production in Texas is now regulated by
GCDs. Moreover, in unregulated areas as demands on groundwater increase, the rule of capture
provides a real incentive for landowners to exercise their option and form local groundwater
districts, to allow effective and equitable planning and management of the resource.
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This paper will examine the parameters of the rule of capture as it has been developed by Texas
courts and GCDs’ regulations of landowners’ rights under the rule of capture. Additionally, in
light of recent experience with local regulation, it offers some suggestions for refining the
regulatory authority of GCDs to avoid interfering with those legitimate public policy goals that
initially supported adoption of the rule of capture.

Parameters of the Rule of Capture

To What Does it Apply?

The rule of capture applies, with few exceptions, to “groundwater,” as that term is defined in the
Texas Water Code — water percolating below the surface of the earth.'® Not all underground
water meets this definition. Specifically, two types of underground water are considered to be
property of the State, and the principles governing allocation and use of surface water apply.
First, “underflow” is that portion of the flow of a surface watercourse that flows through the sand
and gravel deposits beneath the surface of the bed of the stream; underflow is hydrologically
connected to the surface flow of the stream and moves in the same direction.'’ Second, the courts
make a critical distinction between percolating groundwater and groundwater flowing in well-
defined and known subterranean channels and streams. The landowner’s rights with respect to
the latter are the same as would apply for a surface watercourse. The subsurface watercourse,
however, must have all the characteristics of a surface watercourse, namely beds, banks that
form a channel, and a current of water."?

There is a presumption, however, that all underground waters are percolating groundwater. As
the Texas Supreme Court has stated:

In the absence of [evidence of an underground stream with a defined channel], the
presumption is that the sources of water supply obtained by such excavations are ordinary
percolating waters, which are the exclusive property of the owner of the surface of the
soil, and subject to barter and sale as any other species of property."

Is it a Rule of Tort Law or a Rule of Property Law?

Two labels are commonly utilized to characterize the common law rule of groundwater
ownership: “absolute ownership” and “rule of capture.”'* One is clearly suggestive of a rule of
property law while the other could easily be limited to resolution of damage disputes between
neighboring landowners. Each label can be misleading. The term “rule of capture” is suggestive
of a common law rule of decision. In fact, as discussed in the section What Does the Property
Owner Actually Own?, it is a rule of property law providing that the landowner actually owns the
groundwater located under his property, whether it is used or not."” Similarly, as Professor
Johnson has argued, the term “absolute ownership” misleads by implying that groundwater
ownership is “a super-right subject to no limitation whatever, even legislative control.”'® Such an
implication is incorrect. Groundwater ownership is subject to reasonable regulation through the
legislature’s exercise of the police power, as evidenced by the statutory groundwater
conservation district scheme in place for decades in Texas.
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Unlike most other western states, Texas has a general regulatory program only for surface water,
and not groundwater. In Texas, surface water is considered property of the State, while
groundwater is considered the property of the owner of the surface estate, and is treated much
like a mineral or oil and gas. The owner, however, has only the right to pump the water. Under
common law he has no right to save it for later use or protect it against use by others.

What is the “Rule of Capture” in Texas?

In Houston & Texas Central Railway Co. v. East,"” the Texas Supreme Court adopted the
English common law rule of Acton v. Blundell'® that the owner of the land may pump unlimited
quantities of water from under his land, regardless of the impact that action might have upon his
neighbor’s ability to obtain water on his own land. Neither an injunction nor damages will lie to
prevent such action.

The Comanche Springs case' applied the principles of the East case to groundwater uses that
affect surface water supplies. The plaintiff, a statutory senior appropriator of surface water,
complained that the defendant’s well had reduced springflow of Comanche Springs to such an
extent that insufficient water was available for irrigation. The court noted that the plaintiff’s right
to use the water attached only after the water emerged from the ground. Prior to such emergence,
the defendant could use any amount of percolating water, regardless of the impact upon others.?

A surface estate owner need not use groundwater on the premises of the surface estate. The
surface estate owner may sell the groundwater she captures below her surface estate for off-site
use by a third party.”' The use of groundwater at a distant location, even though the majority may
be lost in transit, is also permissible. In City of Corpus Christi v. City of Pleasanton,”” the Texas
Supreme Court approved Corpus Christi’s transportation of artesian well water along 118 miles
of surface watercourses to its diversion point, even though at times as much as two thirds to three
fourths of the original supply was lost in transit due to evaporation, seepage, and transportation.

Only two significant limitations exist at common law on the landowner’s right to capture and use
percolating water. First, the landowner cannot capture and use percolating water maliciously
with the purpose of injuring a neighbor or in a manner that amounts to wanton and willful waste
of the resource.”® Second, since 1978 an action for damages would lie for the negligent pumping
of groundwater that caused subsidence of neighboring land.**

In the Barshop case decided in 1996, a unanimous Texas Supreme Court recognized another
exception to the rule of capture, legislation providing for regulation of pumping.® The Edwards
Aquifer Act granted the Edwards Aquifer Authority (EAA) substantial power to regulate
groundwater withdrawals by well from the Edwards Aquifer.”® In Barshop, the Court upheld the
constitutionality of the Act, which imposed caps on groundwater withdrawals within the
jurisdiction of the Authority, against facial challenges that the Act deprived landowners of their
rights under the rule of capture. Significantly, the Court recognized the necessity of
compensating landowners for rights developed under the rule of capture that were taken through
regulation by the EAA,*” and reserved “as applied” constitutional challenges for a later date.

In the Ozarka case decided by a unanimous Texas Supreme Court in 1999, the Court was urged
to reconsider the holding of East and to change the common law rule of capture to the beneficial
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purpose doctrine or a rule of reasonable use.”® The rule of reason would limit the common law
right of a surface owner to take water from a common reservoir by imposing liability on
landowners who “unreasonably” use groundwater to their neighbors’ detriment.”’
Acknowledging that the efficacy of the groundwater management methods chosen and
implemented by the legislature “has been a matter of considerable debate,” the Court
nevertheless declined to change the rule of capture. Because of the legislature’s attempt in 1997
to improve Texas’ groundwater management through Senate Bill 1 (“SB 17),*° the Court
concluded it was inappropriate at this time to “insert itself into the regulatory mix.”'

What Does the Property Owner Actually Own?

An issue has arisen in recent years, in both the judicial and legislative contexts,’* as a result of a
strategy by some groundwater conservation districts to limit or define a property owner’s rights
under the rule of capture in order to insulate GCDs against claims that their regulations “take”
the property owners’ groundwater rights in the constitutional sense. The issue is whether a
“vesting” requirement exists in connection with the exercise of groundwater rights, that is, must
a property owner have exercised his rights by pumping and putting groundwater to use under the
rule of capture in order to have a constitutionally protected property right? In Barshop, the EAA
staked out its position on this fundamental issue, arguing that the rights of property owners to
pump water in the future could not be taken by the Edwards Aquifer Act because such a right
was not yet vested and therefore not constitutionally protected. The court found it unnecessary to
address the issue, expressly declining “to definitively resolve the clash between property rights in
water and regulation of water.”>

The argument favoring the vesting requirement asserts that the property owner has no actual
ownership interest in the groundwater beneath the surface of his land. Under this view, the rule
of capture only gives the property owner a right to capture that water; until it is captured, the
property owner does not actually own the water.”* The contrary argument asserts that the water,
like other resources beneath the surface of the land, is owned by the property owner so long as it
is located beneath his land. Under this view, the fact that under the rule of capture the landowner
cannot insist that the water be maintained in place does not detract from his ownership of the
resource while it is there.

In the authors’ opinion, the argument for a vesting requirement misses the mark. Application of
this rule, derived from surface water rights, to ownership rights in groundwater simply makes no
sense. In the appropriative system for surface water, the water right holder effectively owns a
license or inchoate right to appropriate a certain quantity of state water from a particular source,
for a particular use. Only when such water is lawfully put to beneficial use is the water right
perfected, and only at that point does the water right become vested property.>> No such
requirement has ever been articulated in connection with the rule of capture.

Quite to the contrary, the rule of capture’s alternative name, the rule of “absolute ownership,” as
well as courts’ discussion of property owners’ rights under that rule, strongly refute the notion
that the property owner has no ownership interest in groundwater beneath his property. The fact
that rights under the rule of capture can, and have been, limited by local regulation does not alter
the fundamental nature of groundwater ownership as a property right; every type of private
property can be lawfully regulated in some way. The common law rule of groundwater
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ownership is based on the idea that “he who owns the soil owns it to the lowest depth below.”*°

Under the rule, percolating groundwaters are considered part of the land in which they are found
and therefore belong to the owner of the land.” In East and its subsequent major cases revisiting
the common law rule, the Texas Supreme Court has repeatedly endorsed the premise that
landowners have a property right in groundwater located underneath their property.*® The Texas
Legislature and the Attorney General have also recognized the landowner’s property rights in
groundwater.>

Further support for the proposition that the landowner actually owns the resource prior to
reducing it to possession is provided by recent legislation. In 2003, the legislature, through
House Bill 803, amended the Texas Property Code to adopt specific procedural and substantive
requirements for the condemnation of groundwater rights. One requirement is that the court must
consider evidence relating to the market value of the groundwater rights “as property apart from
the land in addition to the local market value of the real property” and whether evidence admitted
at the hearing shows “that the real property may be used by the political subdivision to develop
or use the rights to groundwater for a public purpose.” If such findings are made, the court may
assess damages to the property owner based on separate considerations of the market value of the
real property and of the groundwater rights, with a variety of specific factors that must be
considered in the valuation of the groundwater rights.*' This treatment of groundwater rights as a
component of property to be considered and valued apart from the land itself is entirely
inconsistent with the idea that the property owner has no compensable ownership right that can
be “taken” through GCD regulation.

Local Regulation of Groundwater Production and Use

Groundwater Conservation Districts

Groundwater, like other species of real property, is subject to reasonable regulation under the
police power to protect the public health and welfare. Moreover, like oil and gas property rights,
this general regulatory authority is supplemented by the mandates of the Conservation
Amendment, Article XVI, §59 of the Texas Constitution. Exercise of the State’s regulatory
authority to date has been limited to local or regional groundwater conservation districts, usually
created on a local option basis, and usually based on county lines.* The legislature has explicitly
emphasized in recent enactments that GCDs “are the state’s preferred method of groundwater
management through rules developed, adopted, and promulgated by a district” in accordance
with Chapter 36 of the Texas Water Code.™ In recent years, the legislature has made various
amendments to the Water Code to encourage the creation of groundwater districts, whose role is
to manage and protect groundwater within their jurisdiction.

GCDs can be created either by the Texas Commission on Environmental Quality (TCEQ)**
pursuant to provisions of general law, or by special act of the legislature. By far the more
common practice has been legislative action. As part of Senate Bill 2 (“SB 2”),* the legislature
ratified or created a number of new groundwater districts, and provided a streamlined process for
creation of a district upon petition of landowners to TCEQ.*® In creating a GCD by special
legislation, the legislature may modify the powers, authorities, management, or funding
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mechanisms provided by general law. In most cases, however, the regulatory and other authority
of legislatively created districts tracks those of general law districts closely.

General Law GCDs’ Regulatory Powers

Regulatory authorities of a GCD are broad, and are implemented in two ways: rulemaking and
permitting. First, the GCD has general authority to make and enforce rules, “including rules
limiting groundwater production based on tract size or the spacing of wells, to provide for
conserving, preserving, protecting, and recharging of the groundwater or of a groundwater
reservoir or its subdivisions in order to control subsidence, prevent degradation of water quality,
or prevent waste of groundwater . . . .”*’ Second, with the exception of “exempt wells,”* and
“grandfathered” wells existing at the time of district creation (if the GCD chooses to exempt
them), all wells in the GCD must receive a permit from the district. This permitting requirement
provides an opportunity for the district to impose limits on spacing and production.

Groundwater conservation districts, however, have not had unfettered control over groundwater
production and use. In the High Plains case,” the Amarillo Court of Appeals refused to
recognize the authority of a district to deny or revoke permits for taking disproportionate
amounts of water in relation to tract size. Reaffirming the rule of capture doctrine, the court
rejected the district’s actions because GCDs lacked any “clear authority” to regulate pumping in
this manner, as must be expressly given by the legislature.”® The court further concluded that the
legislature had not established reasonable standards to guide groundwater districts in exercising
their rulemaking powers in this manner.”’

The legislature responded to the High Plains decision through SB 2, amending Water Code §
36.116 to explicitly provide that a groundwater district may make and enforce rules limiting
groundwater production based on tract size or well spacing.’® That legislation also provided that
in promulgating rules limiting groundwater production, a GCD may preserve “historic use”
before the effective date of the rules, “to the maximum extent practicable consistent with the
district’s comprehensive management plan.””* In regulating production based on tract size or
acreage, a district may consider the service needs or service area of a retail water utility.”*

In 2003, the 78th Legislature expressly provided authority for GCDs, based on their
determinations of varying conditions, to adopt different rules for each aquifer, aquifer
subdivision, geologic strata, or overlying area within their boundaries.”® A district’s method of
regulating groundwater production shall also be tailored according to the hydrogeological
conditions of the aquifer(s) within the district, and may limit amounts of production based on
contiguous surface acreage.’

One area of particular current interest is the ability of a GCD to impose limitations on the export
of groundwater from the district. Water Code § 36.122, adopted as part of SB 1 and substantially
amended by SB 2, provides express but limited authority for a GCD to regulate the transfer of
water out of the district. A district may promulgate rules requiring a well permit (or permit
amendment) for transfers of water from the district, but may not impose more restrictive permit
conditions on transporters than it imposes on existing in-district users.”” However, a district may
also impose a reasonable fee or surcharge for an export fee under one of several statutory
methods.”
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In reviewing a proposed groundwater transfer, the district shall consider 1) the availability of
water in the district and in the proposed receiving area, 2) the projected effect of the proposed
transfer on aquifer conditions, depletion, subsidence, or effects on existing permit holders or
other groundwater users within the district, and 3) the approved regional water plan and the
district’s certified management plan.’” Permits involving a groundwater transfer must specify the
amount of water that may be transferred out of the district, which may be periodically reviewed
and limited, and the period for which the water may be transferred.®” A district may not adopt
rules expressly prohibiting groundwater export, and may not deny a permit based on the fact that
the applicant seeks to transfer groundwater, but may limit a permit if the above mentioned
conditions warrant.'

Water Management and Planning

Each groundwater district is required to develop a comprehensive management plan that
addresses various management goals. Those goals, as applicable, include promoting the most
efficient use of groundwater, controlling and preventing waste and subsidence, and addressing
conjunctive surface water management issues, natural resource issues, drought conditions, and
conservation.” District management plans are to include specific objectives and performance
standards, detailed actions and procedures designed to effect the plan, and estimates of useable
groundwater, groundwater use, recharge, and projected water supply and demand within the
district. Water supply needs are to be addressed in a manner “not in conflict” with the
appropriate approved regional water plan. The district must also adopt rules necessary to
implement its management plan.®’ The statute now requires GCDs to develop their plans (or any
plan amendments) using the district’s best available data, as well as any groundwater availability
modeling information provided by the Texas Water Development Board (TWDB),** and to
forward their plans to the regional water planning group for consideration in its planning
process.”” However, as discussed in the sectionOversight of Groundwater Management Plans,
state agencies have little or no substantive authority over the content or enforcement of GCDs’
groundwater management plans.

Texas’ Experience Under Local Regulation

Groundwater Conservation Districts and Their Regulatory Approaches

As of September, 2003, there were eighty-eight (88) groundwater conservation districts
throughout Texas, of which 80 have been confirmed.*® The number of districts has doubled
during the last five years. Over half of the total land area of Texas is within a groundwater
conservation district. Even more significantly, however, almost 90 percent of groundwater
produced in Texas comes from counties with such a district.” Any further judicial or legislative
reexamination of the rule of capture and Texas policy on groundwater management must
therefore take place against the backdrop of the regulatory track record of this system of districts.

The extent to which GCDs’ substantial powers are exercised and the manner in which they are
exercised are determined by the directors of each local district. A recent review of the regulatory
approaches of GCDs, which included information regarding all but eleven (11) of the existing
districts, demonstrates that most GCDs have adopted some form of regulations over well spacing
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and groundwater production.®® Of the districts identified with one or more types of spacing
requirements, thirty-six (36) impose requirements on spacing from property lines, thirty (30)
impose requirements on spacing from other wells, and eight (8) impose some other form of
spacing requirement. Twelve (12) districts have regulations limiting the number of wells that can
be located in a particular acre or section. Most districts also regulate well production on acreage
or some other basis. Finally, thirty (30) districts have exercised their rulemaking authority over
out-of-district groundwater transfers. Thus, the possibility of harming one’s neighbor under the
rule of capture has been addressed by virtually all GCDs.

Districts’ Experience With the Rule of Capture

Whatever potential problems that pumping under the rule of capture theoretically may present,
anecdotal water use and water management history in Texas does not appear to reveal many
instances in which real problems have actually developed. In two well-known cases, problems
caused by overpumpage have become the catalysts for creation of special law GCDs, namely the
Edwards Aquifer Authority and the Harris-Galveston Coastal Subsidence District. To evaluate
the impact of pumping under the rule of capture, an email questionnaire was sent out to most of
the existing districts in Texas,” which sought rule of capture horror stories by posing the
following two questions:

1) Are you aware of any such “horror stories,” in which pumping under the rule of
capture, either before or after formation of your district, has caused serious problems? If
so, please give a brief description.

2) Have landowners’ asserted rights under the rule of capture presented a serious
regulatory problem for your district? If so, please give a brief description.

As of the time of publication, responses to the questionnaire had been received from general
managers or board representatives of about 40 percent of the districts surveyed. These
respondents represent a variety of locations in the Panhandle, Central and Southeast Texas, and
the Big Bend area, and include relatively new districts and some that have been in place for half
a century. While this type of survey is admittedly nonscientific, the results are significant for
what they do not contain: Few districts responding identified a significant problem related to
either of these two questions. (In fact, the most common responses were simply an unqualified
“no.”

One district described a situation in which a local municipality, immediately prior to the
district’s formation, had opted to drill a series of wells within close proximity to each other and
stated that, while these wells have sustained to date, the district is concerned regarding their
viability in the future. Another identified an extremely large well that could have significantly
impacted the aquifer and springflows, had it not been subject to district regulatory efforts.
Another commented that the district’s setback rule had alleviated a previous problem with wells
being drilled immediately adjacent to other landowners’ property lines. Several districts reported
having had difficulty with improperly spaced competing wells, including some instances in
which larger (municipal, irrigation, or water supply corporation) wells have impacted
neighboring shallow domestic wells; districts also report, however, the effectiveness of their
regulatory approaches, including spacing rules and hearing processes, in alleviating such
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problems. Several districts reported instances in which general overpumpage in the area had
caused wells (small domestic, or even large municipal) to fail. One major district reporting such
problems, however, clarified that this occurs in the area where the district’s rules have not yet
been phased in, and further noted that the problem has led to reluctant but widespread support for
district regulation.

Other respondents’ comments also emphasized the effectiveness of district rules in tempering the
rule of capture and protecting private property rights. One noted that, during his district’s current
process of rule revision, those landowners initially expressing concerns based on the rule of
capture were satisfied once they understood the protections made available through the district’s
regulatory authority. Several respondents noted the benefit to all area landowners of the district’s
aquifer monitoring and evaluation studies, but acknowledged that it takes time to overcome
misperceptions and to educate their constituents regarding the function and benefits of GCD
management and regulation. To be sure, some districts have encountered resistance from some
landowners, to the general notion that their property or privacy rights may be infringed or to the
district’s specific regulatory requirements. Several districts commented on the challenges of
leveling the playing field among vastly competing interests, and noted that they anticipate
resistance if they attempt to impose production limits. Regulatory methods have varied
significantly — in both kind and degree — among districts, depending on local demands and the
unique features of each aquifer. Various respondents commented on the need for local control
precisely because it is responsive to this diversity. One remarked that the combination of the rule
of capture and Texas’ system for local regulation works well because it compels the creation of a
GCD in areas of Texas that need local regulation. He further commented, however, that districts
need the money, authority and enforcement tools to do their job effectively.

Property Rights Implications of Groundwater District
Regulation

Conflicts Between GCD Regulation and Landowners’ Rights

Modifications of District Rules

The Texas Water Code itself recognizes the tension between groundwater ownership under the
rule of capture and the power of GCDs to regulate the exercise of those rights:

The ownership and rights of the owners of the land and their lessees and assigns to
groundwater are hereby recognized, and nothing in this code shall be construed as
depriving or divesting the owners or their lessees and assigns of the ownership or rights,
except as those rights may be limited or altered by rules promulgated by a district.”’

Groundwater rights are recognized, but they are subject to regulation within constitutional limits.
GCDs’ regulatory authority is limited to the powers and duties given to them by the legislature in
Chapter 36.”' Moreover, at least one court has ruled that the legislative grant will be narrowly
construed and will not provide discretionary authority for regulation in areas in which the
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legislature had not provided clear authority or reasonable standards to guide the exercise of that
authority.”

The proposed rule amendments of the Panhandle Groundwater Conservation District (PGCD)
provide a good case study that illustrates the fine line that GCDs must walk in their attempts to
regulate local production or groundwater export.”” In September 2003, the district proposed to
create two new types of permits — Initial Groundwater Availability Permits (IGAPs) and Off-Site
Use Permits (OSUPs). The permits are intended to facilitate water marketing. The IGAP assures
the landowner and prospective purchaser that PGCD will allow a specific amount of production.
After the sale, an OSUP is required for production of the water. It is a unique regulatory
approach, designed to address issues raised by the water marketing efforts of Boone Pickens and
others.

These PGCD rules illustrate the regulatory dilemmas facing groundwater conservation districts.
May a district require permits other than those permits identified by Chapter 36? May a district
require a permit for off-site use (which necessarily includes all exports) that is not required for
on-site use? May a district, rather than regulating use under the rule of capture, effectively
replace the rule of capture with a correlative rights doctrine?

Another proposed rule impacts a permittee within PGCD that is contemplating delivery of
groundwater using the bed and banks of a state watercourse in order to avoid the expense of
hundreds of miles of pipeline. Can the district, in order to prevent waste, impose a requirement
that water taken off premises must be delivered through a pipeline, even though TCEQ might
authorize the delivery through a bed and banks permit under Water Code § 11.042? The Corpus
Christi case suggests that efficiency of delivery is not an issue under the rule of capture, but
Chapter 36 clearly allows districts to adopt rules to prevent waste.

Other issues addressed by PGCD’s pending management proposal are equally difficult. The
district is considering implementing its management goal of preserving at least 50 percent of the
district’s groundwater resources for 50 years by establishing an annual rate-of-decline limitation
that would limit the permissible rate of groundwater level decline to 1 percent per year. Aside
from factual questions about this approach, serious legal issues concerning the district’s authority
to adopt this regulatory approach are presented. May this limitation be applied to existing permit
holders, some of which have invested millions of dollars in reliance upon being able to pump
water authorized by recently issued permits from the district?

GCD rules may not cause an unconstitutional “taking” of a landowner’s property. Among the
constitutional challenges to the Edwards Aquifer Act rejected in the Barshop case, the court
considered several takings arguments and noted that “[e]ven the State concedes that without
some provision protecting existing users from a complete shutdown of their wells, this Act
would not survive constitutional scrutiny under the takings clause.””* Also, the court stated that,
assuming plaintiffs possessed a vested property right in the water beneath their land, the
compensation provisions in the Act demonstrate that the legislature intends to compensate
plaintiffs for any taking that may occur; thus the court concluded that the Act does not violate
Article I, § 17 of the Texas Constitution.”
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Texas courts have long recognized that amendment of administrative rules may not operate to
deprive a property owner of rights legally acquired in good faith under the preexisting rule. A
clear example of this in the oil and gas context is presented by Humble Oil & Refining Co. v.
Railroad Commission.”® In that case, a tract subdivided from a larger tract in January 1932 would
have been entitled to obtain a Rule 37 production permit from the Railroad Commission under
the rules in effect at the time the property was subdivided and acquired. Under a subsequent
amendment of the well spacing rules, the rule in effect at the time the owner applied for a permit,
a permit could not be obtained on the subdivided tract. The Austin Court of Civil Appeals ruled
that the owner was entitled to rely upon and obtain a permit under the prior rules. It stated:

A subsequent amendment of such spacing rule should not, however, be permitted to
destroy a property right duly acquired in keeping with the provisions of such rule as they
existed at the time such property was so acquired. And the right to develop said 2.5-acre
tract should be determined, we think, by the provisions of rule 37 as they applied at the
time the tract in question was segregated. Otherwise, an amendment to such rule, by
increasing such spacings between wells, would in effect work a confiscation of vested
property rights legally acquired in good faith and in keeping with such rule.”’

This analogy from the doctrine of oil and gas rights and regulation provides a useful framework
within which to consider the impact on private property rights of modifications of the
longstanding rule of capture for Texas groundwater. These considerations should guide
regulatory efforts at the local/district level, as well as any statewide change that the legislature
may contemplate.

GCDs as Players (or Pawns) in Water Marketing

Although groundwater conservation districts have little ability to prevent the marketing and
export of water to meet growing municipal demands, experience in recent years demonstrates
that GCDs may nonetheless be key players in the growing water market. Two recent examples
demonstrate the impact that a GCD can have on water marketing by limiting or allocating
production among property owners in the district.

One such example has unfolded in response to the rules proposed by the newly formed Kinney
County Groundwater Conservation District, located west of San Antonio at the edge of the
Edwards Aquifer. Some landowners and private water developers have challenged those rules,
specifically their pumping limits and their treatment of historic uses of groundwater, as unduly
and arbitrarily limiting the amount of groundwater that they might produce. In 2003, the dispute
reached the Texas Legislature, with Senator Frank Madla introducing legislation that would have
modified the Kinney County GCD’s enabling legislation to override certain of the district’s rules,
among other things to protect landowners’ historic uses, to require that district decisions on new
permits (including spacing and/or production limitations) be based on “specific hydrogeologic
conditions,” and to restrict the district’s use of export fee revenues.”®

In the case of the Hudspeth County Underground Water Conservation District, it is alleged that
the district is being used as a vehicle for private water developers to corner available supplies in
order to enhance their ability to market those supplies to El Paso or another purchaser. Because
the district determined that the aquifer’s sustainable supply is less than historical pumping levels,
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all historic users were not recognized rights and future uses by property owners without existing
uses are largely limited to domestic and livestock needs. Similarly, it has been suggested that the
recent legislative expansion, tripling the area included within the district, was designed to ensure
that water supplies from those areas formerly outside the district boundaries would not be
available to market to El Paso.”

These examples and others demonstrate a real need for GCDs to base their regulatory decisions
upon sound scientific data, and for an efficient and adequate means of reviewing GCD
regulations.

Shortcomings, Perceived and Real, in Texas’ Rule of Capture/Local
Regulation Scheme

It is the authors’ thesis that the rule of capture, with Texas’ overlay of local option regulation, “is
not broke.” Moreover, it has been the basis for business decisions, water supply plans and
significant investments that are already in place. Thus, no overhaul or abandonment of the rule of
capture is necessary or desirable. By the same token, Texas’ existing law in this area is not
perfect. Room for improvement exists. Potential changes regarding several specific issues, either
raised in this paper or by other conference speakers, are addressed below.

Draining Shallow Wells

Under the rule of capture, no remedy exists for the nearby landowner whose shallow well is
drained by a larger well. In many cases it is a problem that cannot be avoided; development of
the resource will often unavoidably result in lowering the water level in the aquifer. Within a
groundwater conservation district, however, it is an issue that can be successfully addressed by
the district’s rules and permit system.

As indicated by the non-scientific survey discussed in the section Districts’ Experience with the
Rule of Capture, it does not appear to be as large a problem as detractors of the rule of capture
might suggest. The benefits of allowing development of the resource and providing a clear rule
of decision for conflicts may outweigh any harm that is actually occurring. If not, formation of a
local GCD is the solution.

Harm to Surface Watercourses and Surface Water Rights

Except in instances such as the Edwards Aquifer in which the legislature has specifically
recognized the importance of springflow, declared preservation of springflow as a goal, or
possibly instances in which the federal Endangered Species Act comes into play, the private
property owner’s right to utilize his property under the rule of capture is not limited by potential
impact on surface water flows. This effectively gives the right to use a private resource
preference over the public resource.

In the authors’ view, it would be a mistake to change the established law in this regard on a
broad basis. Specific instances of serious potential environmental harm can be addressed by
specific legislation. The vast majority of GCDs have been created by special legislation. If

53



necessary in the opinion of the legislature, the enabling legislation of specific districts can be
amended to include such authority. It is also possible that a GCD faced with specific natural
resource issues might address those issues through its management plan.*

Review of GCD Rules and Actions

As discussed above, rules and permitting decisions of GCDs often give rise to questions
regarding both the district’s legal authority to take the proposed regulatory action and the
technical basis for the action. In the authors’ view, this is an issue that should be addressed and
can be addressed in a fashion that will remedy other shortcomings of Chapter 36.

Under the current statute, a person affected by and dissatisfied with any rule or order made by a
district is entitled to file suit against the district or its directors to challenge the validity of that
law, rule, or order, once all administrative appeals to the district are final.*' The burden of proof
is on the petitioner, and the challenged law, rule, order, or act shall be deemed prima facie valid.
The court is to review the GCD’s action under the “substantial evidence” rule as defined in the
Texas Administrative Procedure Act.*® This standard of judicial review requires that a formal
contested case hearing be conducted by the GCD in order to develop a complete administrative
record upon which the district court will base its review.* It also means that the factual basis for
the GCD’sé4decisi0n will be upheld if more than a “scintilla” of evidence exists in the record to
support it.

This standard of judicial review can be problematic on multiple grounds: (a) compiling a
complete administrative record can be extremely burdensome and costly, something many
districts are ill equipped to accomplish; (b) lack of express statutory authority to issue subpoenas
and compel discovery could lead to due process challenges to the standard of review (because a
party may be unable to develop the evidence required to present his case); (¢) many GCDs have
not yet developed the technical expertise or technical information that is required for the
decisions they are making; and (d) locally elected, part-time directors can be susceptible to
making their decisions on a political basis rather than a legal or technical basis.

These shortcomings could be remedied, and the technical expertise supplied, by providing that
GCD decisions are subject to review by the TCEQ, through a contested case hearing process,
prior to appealing to the courts. This would enable GCDs to make decisions informally and
economically while ensuring the availability of an objective technical review in cases that merit
the time and expense.

Oversight of Groundwater Management Plans

As discussed in the section Water Management and Planning, GCDs are statutorily required to
develop a comprehensive management plan, which plans are to be considered in the regional
water planning process. While districts’ groundwater management plans are ultimately submitted
to TWDB for certification, TWDB has only the power to review and certify a plan for
administrative completeness, not for the substance or technical integrity of the plan.** Although
TCEQ has certain mandatory statutory powers over a GCD that fails to submit or receive
certification of a plan or amendment,* the current system lacks any substantive state-level
review or coordination of groundwater management plans. The lack of substantive review of
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management plans is particularly important because the plans are the basis for GCD rules and
permitting decisions.

Expansion of TWDB authority to substantively review GCD management plans, to ensure the
consistency of plans addressing different portions of the same aquifer, and to ensure the
consistency of GCD management plans with regional water plans would be desirable for all
stakeholders.

Conclusion

In the authors’ view, the rule of capture in combination with regulation by local option
groundwater conservation districts has proven to be an effective means of developing and
managing Texas’ groundwater resources. As a practical matter, the days of operating under an
unrestricted rule of capture in Texas are past. The vast majority of production occurs from
resources that are included within GCDs where the rule of capture is significantly limited by
district rules and permitting requirements. Replacement of the rule of capture with an alternative
doctrine is not necessary,®’ but refinement — and some supervision — of regulation by the
groundwater conservation districts would be beneficial. Moving forward into the twenty-first
century, Texas, its landowners, and other stakeholders in groundwater protection and
management will be best served by the hybrid of common law and local regulation that has
evolved in Texas since the decision in East.
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