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Definitions 
 

In this guidance, the following terms are used1: 
 
a. Alternative (also known as Collaborative) Delivery (herein referred to as Alternative Delivery, or 

AD): Methods to procuring and delivering a capital project that involve close collaboration 
among the project owner, designer, and contractor, from design through project completion, 
and which are considered alternatives to the traditional Design-Bid-Build method. Specifically, 
in accordance with Texas Gov’t Code 2269, Design Build and Construction Manager at Risk will 
be discussed in this document.  

 
b. Applicant: The governmental entity seeking funding from the Texas Water Development Board. 

Generally, the Applicant and the Owner are the same entity.  
 

c. Board: The Texas Water Development Board’s three-member governing body. 
 

d. Construction Manager-at-Risk (CMAR): An AD project-delivery method in which the Owner 
retains an engineering firm and a construction manager (or General Contractor) under two 
separate contracts, one for design and one for construction. The construction manager is 
responsible for construction performance and commits to deliver the project within a defined 
schedule and price, either a fixed lump sum or guaranteed maximum price (GMP). The 
construction manager provides construction input to the owner during the design phase and 
becomes the general contractor during the construction phase. 

 
e. Design-Bid-Build (DBB): A traditional project-delivery method in which the Owner first procures 

and contracts with an engineer to prepare detailed design plans and specifications for a project. 
The Owner then procures and contracts with one or more separate construction companies to 
construct the project, based on the plans prepared by the Design Engineer. In DBB the 
contractor has no input in the project design. 

 
f. Design-Build (DB): An AD project-delivery method in which the Owner enters into a single 

contract with a Design-Builder to design, permit, construct, test, and commission a capital 
project. 

 
g. Design-Builder: A partnership, corporation, or other legal entity or team that includes an 

engineer and a construction contractor qualified to engage in civil work construction in Texas2 
 

h. Design Engineer: On a DBB or CMAR project, this is the consulting engineer (engineering firm) 
procured by the Owner to provide planning, design, and construction phase engineering 
services. In this capacity, the Design Engineer is also the Engineer of Record. On a CMAR project, 
the Owner’s design engineer may not serve, alone or in combination with another person, as the 
CMAR.3  

 
1 Except when noted, definitions are taken from the Water and Wastewater Design-Build Handbook (Fifth Edition), 
Water Design-Build Council and Design Build-Institute of America (2019) 
2 Texas Gov’t Code 2269.351(2) 
3 Texas Gov’t Code § 2269.252(b) 
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i. Design Package: Term used in this document to refer to the design only documents (i.e., 

specifically, the set of plans and technical specifications). The plans and technical specifications 
must be properly signed and sealed by the responsible engineer of record. 
 

j. Engineer of Record: A Design Engineer properly licensed in the State of Texas who seals drawings, 
reports, or documents for a project and is professionally responsible for those drawings, reports and 
documents. 

 
k. Entity: In this guidance, the term may be used in lower case to refer in general to an applicant or 

owner.  
 

l. Guaranteed maximum price (GMP): An approach to pricing services in an alternative delivery 
proposal and contract. The price consists of the sum of all reimbursable costs plus a fee that 
usually includes overhead and profit. The pricing approach includes an inherent risk for the 
delivery team to exceed the contract maximum price without reimbursement. 

 
m. Independent Engineer (IE)4: Engineer who is independent of the DB firm.  This engineer may be 

in-house staff, or a consultant hired according to state procurement laws. The IE will act as the 
Owner’s representative for the procurement process and for the duration of the work. 

 
n. Owner: The entity in charge of developing the project.  Normally the Owner and Applicant are 

one and the same. 
 

o. Owner Advisor (OA): A third party individual or firm retained by an owner to provide identified 
services such as technical, procurement, and management services related to a project. The OA 
can serve as the owner’s representative and advisor during procurement, contracting, and 
management of the project, but does not make an owner’s decisions during the delivery of a 
project unless authorized to do so. 

 
p. Plans and Specification (P&S): set of construction drawings that show details of the design of a 

project, and standards of performance for construction works, materials, and manufactured 
products5. 

 
q. Preconstruction Services: Services performed by the CMAR firm prior to the completion of 

design activities. Preconstruction services include tasks such as constructability and value 
engineering reviews, cost estimating, and scheduling activities. Preconstruction is completed 
when there is an agreement on the project schedule and price. 

 
r. Project Implementation Plan: Document developed by the Applicant in the planning phase of a 

project, to serve as a roadmap for successfully completing the project. The plan defines the 
owner’s capabilities and goals, priorities and drivers, and management oversight for the project, 
along with its process for selecting a delivery method and procuring an alternative-delivery 
firm. 

 

 
4 Texas Gov’ Code §2269.355(a)  
5 30 Texas Administrative Code 217.2 
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s. Project Management Team: Group of individuals within the owner’s organization, with 
knowledge of various delivery methods and technical competencies needed to manage the 
project successfully. The owner’s Project Management Team normally includes representatives 
from engineering, operations and maintenance, finance, procurement or contracts, legal and 
communications. See Chapter one of the Water and Wastewater Design-Build Handbook (Fifth 
Edition), Water Design-Build Council and Design Build-Institute of America (2019) for 
additional information on the owner’s project implementation team membership and roles, as 
well as an example Organization Positions and Responsibilities table. 

 
t. Texas Water Development Board (TWDB): The TWDB was created in 1957 through a state 

constitutional amendment. The TWDB is the state agency primarily responsible for water 
planning and administering water financing for the state (Texas Water Code § 6.011). The 
agency’s mission, to lead the state’s efforts in ensuring a secure water future for Texas and 
its citizens, supports the overall state’s mission and goals related to maintaining the viability of 
the state’s natural resources, health, and economic development. To accomplish these goals, the 
agency provides water planning, data collection and dissemination, financial assistance, and 
technical assistance services to the citizens of Texas.  

 
u. Work Package:  In this document, a work package refers to the set of P&S, including the front-

end documents (contract documents) for an individual construction-phase subcontract. The 
P&S associated with the work package, must be 100 percent complete and signed and sealed by 
the engineer of record. The term is mainly associated with CMAR work. However, in this 
guidance and for ease of understanding, the term may also be used in DB projects particularly 
when referring to the process for release of funds during construction phase. 
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Resources: 
 
Applicable Rules: 
Texas Government Code (Texas Gov’t Code), Chapter 2269:  Contracting and Delivery Procedures 
for Construction Projects - https://statutes.capitol.texas.gov/Docs/GV/htm/GV.2269.htm 
 
30 Texas Administrative Code (TAC) Chapter 290, Subchapter D Rules and Regulations for Public 
Water Systems   
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=4&ti=30&pt=1&ch=290 
 
30 Texas Administrative Code (TAC) Chapter 217 Design Criteria for Domestic Wastewater Systems 
 https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=4&ti=30&pt=1&ch=217  
 
TWDB Program Administrative Rules found in 31 Texas Administrative Code Chapters 363, 384, 
371, and 375 
http://www.twdb.texas.gov/about/rules/index.asp or at 
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=31&pt=10 
 
Texas Water Code (TWC), Chapter 17: Water Development Public Funding General Provisions 
https://statutes.capitol.texas.gov/Docs/WA/htm/WA.17.htm  
 
Guidance Documents: 
TWDB guidance documents can be found at 
http://www.twdb.texas.gov/financial/instructions/index.asp.  
 
Related TWDB guidance documents include the following:  
 

American Iron and Steel (AIS) Guidance:   TWDB-1106 
Disadvantaged Business Enterprise Guidance:  TWDB-0210 
Davis Bacon Guidance:     DB-0156 
Guidance on Procuring Architects and Engineers: TWDB-1108 
TWDB Supplemental Contract Conditions (SCC): 

• Clean Water State Revolving Fund (CWSRF) and Drinking Water State Revolving Fund 
(DWSRF) - Equivalency Projects:   TWDB-0550 

• CWSRF and DWSRF - Non-Equivalency Projects:  TWDB-0551 
• State Funded Projects:    TWDB-0552 

 
Other Resources: 
Water and Wastewater Design-Build Handbook (Fifth Edition), Water Design-Build Council and 
Design-Build Institute of America, 2019. A copy of the handbook may be obtained by visiting the 
Water Design Build Council website at: https://waterdesignbuild.com/knowledge-center/water-
and-wastewater-design-build-handbook-5th-edition/ 
 
Water/Wastewater Sector, Design-Build Done Right™, Design-Build Practices, 2015 Publication from 
the Design-Build Institute of America,  
https://dbia.org/wp-content/uploads/2018/05/Best-Practices-Water-Wastewater.pdf 
 

  

https://statutes.capitol.texas.gov/Docs/GV/htm/GV.2269.htm
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=4&ti=30&pt=1&ch=290
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=4&ti=30&pt=1&ch=217
http://www.twdb.texas.gov/about/rules/index.asp
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=31&pt=10
https://statutes.capitol.texas.gov/Docs/WA/htm/WA.17.htm
http://www.twdb.texas.gov/financial/instructions/index.asp
https://waterdesignbuild.com/knowledge-center/water-and-wastewater-design-build-handbook-5th-edition/
https://waterdesignbuild.com/knowledge-center/water-and-wastewater-design-build-handbook-5th-edition/
https://dbia.org/wp-content/uploads/2018/05/Best-Practices-Water-Wastewater.pdf
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Alternative Delivery (AD) Guidance 
Background 
There are three basic methods of project delivery: Design-Bid-Build (DBB), Construction Manager-
at-Risk (CMAR), and Design-Build (DB).  DBB being a traditional method and CMAR and DB 
considered to be Alternative Delivery methods. 
 
The great majority of projects funded through the TWDB are constructed using the traditional DBB 
methodology. However, in recent years, more AD projects have been requested by entities 
interested in TWDB funding for a capital project. 
 
This document has been prepared to help guide the Applicant and its consultants in understanding 
how TWDB funding can be used towards financing of an AD project, the steps necessary to secure 
funding from the TWDB, the requirements for project approvals, and the release of funds processes. 
However, this document does not repeat all the requirements detailed in the state statute. Owners 
must ensure that they comply with all the requirements of Texas Government Code (Texas Gov’t 
Code) Ch 2269 with regards to hiring and implementing any alternative delivery project. 
 
Not every project can (or will) benefit from using an AD method. The Owner must consider the 
benefits, limitations, cost, schedule, funding program requirements, and other aspects of the project 
when deciding whether the project would benefit from using an AD approach, especially when the 
Owner intends to use TWDB’s Clean Water or Drinking Water State Revolving Fund (CWSRF or 
DWSRF) programs. 
 
TWDB staff strongly recommends that the project Owner consider engaging an in-house “project 
management team” to assist in the project definition, procurement of consultants and contractors, 
and implementation aspects of the AD method selected. 

Enabling Legislation in Texas 
In 2007, the 80th Texas Legislature amended the Texas Gov’t Code to allow the use of alternative 
project delivery methods for the construction of water and wastewater projects. The 82nd 
Legislature placed this material in Texas Gov’t Code Ch 2267. The 83rd Legislature removed these 
provisions from Chapter 2267 and placed them in Chapter 2269 of the Texas Gov’t Code. 
 

• Construction Manager-at-Risk (CMAR) procedures are described in Texas Gov’t Code Ch 
2269, Subchapter F. 

• Design-Build (DB) procedures are described in Texas Gov’t Code Ch 2269, Subchapter H. 
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TWDB Programs & Alternative Delivery Eligibility 
Regardless of the project delivery method employed, all Applicants must meet TWDB program 
funding requirements. It is important that the Applicant understand and comply with these 
requirements and provide documentation requested during the application, planning, design, 
construction, and post-construction phases of the project.  In addition, once a funding request is 
approved by the Board, release of funds for project-specific tasks is governed by the applicable 
Texas Administrative Code (TAC) rules, as well as by Agency operating procedures and best 
business practices.  The TAC rules applicable to the various TWDB funding program are: 
 
Drinking Water State Revolving Fund (DWSRF): 31 TAC § 371 
Clean Water State Revolving Fund (CWSRF):  31 TAC § 375 
State Funded Projects (WDF, FIF, SWIFT & EDAP): 31 TAC § 363 
Rural Water Assistance Fund (RWAF):   31 TAC § 384 
 
Program rules can be found at:  

https://www.twdb.texas.gov/about/rules/index.asp or at 
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=31&pt=10  

 
NOTE: The following recent SRF Programmatic Eligibility Clarifications were provided by the 
Environmental Protection Agency (EPA) (Headquarters), and are reflected through this guidance: 
 

• Design-Build projects are eligible for CWSRF – Equivalency funding when the construction 
cost is predominant (i.e. 51 percent or more of the total project cost) 

• Procurement standards in 2 CFR Part 200 do not apply to CWSRF or DWSRF loans 

About this Guidance 
This guidance is divided into three parts: 
 
Part I: Alternative Delivery - In this section we will discuss the CMAR and DB methods of 
Alternative Delivery authorized in the Texas Gov’t Code § 2269, as well as steps that the project 
Owner should keep in mind when procuring an AD firm, if the entity is planning to apply for and 
receive funding from the TWDB for the services provided by the AD firm. 
 
Part II: TWDB Project Implementation Processes – Includes steps the Owner and its AD firm and 
consultants must follow to ensure eligibility for TWDB funding for the project phases (planning, 
design, and construction) of the project. 
 
Part III: Recommended Best Management Practices – Includes a list of recommended actions 
the entity can take in order to help reduce review and turn-around times. 
  

https://www.twdb.texas.gov/about/rules/index.asp
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=3&ti=31&pt=10
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Part I - Alternative Delivery  
Methods and Steps Required when Seeking TWDB funding 

NOTE:  This guidance discusses only the design and construction phases of an AD project. For 
projects using TWDB funding, planning activities, such as land acquisition and environmental 
clearance, must be completed prior to the approval of design and construction documents and 
prior to the approval of release of funds for design and construction activities.  Further, if land 
acquisition is a project component, the environmental review for that activity must have been 
completed and an environmental determination issued by the TWDB, prior to the release of 
funds for land acquisition. 

 
Planning phase submittals include (1) an Environmental Document, and (2) an Engineering 
Feasibility Report (EFR). Guidance for these submittals are discussed in the following 
documents, which can be found at the TWDB website: 
 
• Engineering Feasibility Reports Guidance: 

• Water Projects: http://www.twdb.texas.gov/financial/instructions/doc/TWDB-
0555.pdf 

• Wastewater Projects: http://www.twdb.texas.gov/financial/instructions/doc/TWDB-
0556.pdf 

• Flood Projects: http://www.twdb.texas.gov/financial/instructions/doc/TWDB-
0554.pdf 

• Federal Environmental Review (EID): 
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0801.docx 

• Environmental Data Form for State Programs: 
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0800.pdf 
 

The Planning phase is complete upon issuance of an Environmental Determination and approval of 
the EFR. 

A. Alternative Delivery Methods: 
As allowed in the Texas Gov’t Code § 2269. 

This section expands the definitions of AD methods to highlight characteristics associated with 
each AD method when the project is funded through a TWDB loan. The concepts presented here 
are taken in part from the Water and Wastewater Design-Build Handbook (Fifth Edition), Water 
Design-Build Council and Design-Build Institute of America (2019). 
 
1. Construction Manager-at-Risk (CMAR) 

The Construction Manager-at-Risk is a delivery method by which a governmental entity 
contracts with an architect or engineer for design and construction phase services  and 
contracts separately with a construction manager-at-risk to serve as the general contractor 
and to provide consultation during the design and construction, rehabilitation, alteration, or 
repair of a facility. The CMAR is responsible for procuring equipment, subcontracts, and 
delivering the project within an agreed upon price.  The work is done via “work packages” 
and the CMAR must bid each work package, other than the minor work that may be 
included in the general conditions.  

 

http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0555.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0555.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0556.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0556.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0554.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0554.pdf
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0801.docx
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0800.pdf
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Procurement of Services 
• Owner procures the design engineer and the CMAR firm separately, and in accordance 

with applicable procurement laws, and program funding requirements. 
 

CMAR Phases 
• Typically, when the design is no more than 30 percent complete, the CMAR firm 

becomes actively involved in the design process, providing construction-related advice 
on preconstruction aspects of the project such as site layout, constructability, early cost 
and schedule factors. 

• The first phase includes all preconstruction activities. This phase is complete when the 
Owner and CMAR agree on the project schedule and price, usually when the design is 60 
percent to 90 percent complete. The project price may be a guaranteed maximum price 
(GMP) or a fixed price. 

• The second phase, in which the CMAR firm assumes the role of general contractor, 
encompasses the completed preconstruction design review, procurement of work 
packages, and full construction and commissioning. 
 

2. Design-Build (DB) 
Design-Build is a project delivery method that provides single-point accountability for both 
design and construction. In DB the governmental entity contracts with a single entity to 
provide both design and construction services for the construction, rehabilitation, 
alteration, or repair of a facility. 
 
TWDB AD guidance is written to ensure compliance with Texas Gov’t Code §2269 
Subchapter H, and programmatic requirements. The industry currently identifies a variety 
of DB processes, such as Progressive Design-Build and Fixed-Price Design Build. The 
Applicant should consult the Water and Wastewater Design-Build Handbook (Fifth Edition), 
Water Design-Build Council and Design-Build Institute of America (2019), or other relevant 
literature, for further details on DB options available and further consideration on how to 
structure its AD capital project. It is the Applicant’s responsibility to ensure DB process 
chosen is compliant with Texas Gov’t Code requirements. 

B. Steps Required when Seeking TWDB Funding 

An Applicant, which is also usually the Owner, should keep the following steps in mind when 
seeking funding from the TWDB for the development of a project through an AD method, 

1. Project Pre-Planning 
The Applicant should begin to plan its project and evaluate the appropriate delivery method 
to use based on criteria such as project complexity, size, cost, schedule, and risk. The entity 
should also begin to evaluate potential financing options that would be compatible with the 
delivery method chosen. 

2. Project Pre-Application Meeting with TWDB staff to Discuss AD 
The TWDB strongly recommends that the Owner request a pre-application meeting with the 
TWDB as early as possible to discuss the proposed project and the alternative delivery 
method(s) being considered. For Clean Water State Revolving Fund (CWSRF) and Drinking 



TWDB-0570 
Rev. 10.13.2020 

Page 12 of 30 
 

Water State Revolving Fund (DWSRF) eligible projects, this meeting can happen even before 
a project is placed in the Intended Use Plan (IUP). 

3. Documentation of Eligibility 
During the application phase, the Applicant will be asked to certify the entity’s eligibility 
and the project’s eligibility to use an AD method. The Applicant will be asked to provide an 
official certification letter requesting the use of AD, specifying the desired method of AD, 
and clarifying the benefits that AD will provide over the traditional DBB method. The TWDB 
does not have a template or form for this certificate. The applicant shall ensure that the 
following are addressed in their certification form or letter. 
 
For CMAR projects  

• the Applicant shall consider and document the benefits of using an AD method in 
accordance with requirements of Texas Gov’t Code § 2269.056, 

• in its certification document, the Applicant shall reference the appropriate section of 
Texas Gov’t Code Chapter 2269, Subchapter F, 

• the Applicant’s engineer, or an entity related to the Applicant’s engineer, may not 
serve, alone or in combination with another person, as the CMAR for the project 
(Texas Gov’t Code § 2269.252(b)), 

• the Applicant’s engineer must be selected on the basis of demonstrated competence 
and qualifications as provided by Texas Occupations Code § 1001 (Texas Gov’t Code 
§ 2269.057(b)). 

 
For DB projects 

• the Applicant shall consider and document the benefits of using an AD method in 
accordance with the requirements of Texas Gov’t Code § 2269.056, 

• in its certification document, the Applicant shall reference the appropriate section of 
Texas Gov’t Code Chapter 2269, Subchapter H, including (but not limited to) 
- project is a single integrated project (Texas Gov’t Code § 2269.353(b)), 
- Owner’s service area and number of DB projects (Texas Gov’t Code § 2269.354), 
- independence of the Owner’s Engineer from the DB firm (Texas Gov’t Code § 

2269.355(a)). 

4. Risks and Responsibilities 
As part of the Project Implementation Plan, the TWDB recommends that the Owner develop 
a detailed risk and responsibilities matrix, to be included in the procurement documents. As 
described in the Water and Wastewater Design-Build Handbook6, a risk and responsibilities 
matrix “identifies foreseeable risks, the probability that each risk will occur, the potential 
impact of each risk, party responsible for the risk, and how each risk will be managed if 
realized.” Once the AD firm is selected, the matrix becomes fundamental in the preparation 
and negotiation of the agreement. We also advise that a preliminary risk register be 
developed for the project. A risk register catalogs risks and identifies the party responsible 
for mitigating them. More on the benefits of a risk and responsibilities matrix and risk 
register concepts, as well as examples of a risks and responsibilities matrix and a risk 
register, can also be found in the Water and Wastewater Design Build Handbook (See Table 
3.2 – Examples of Allocated Risks and Responsibilities in Collaborative-Delivery 
Approaches, and Figure 3.2 – Sample Project Risk Register.) 

 
6 Water and Wastewater Design-Build Handbook (Fifth Edition), Water Design-Build Council and Design-Build 
Institute of America (2019) 
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5. Selection of a CMAR or DB firm: 

CMAR Firm Selection: 
The Owner’s selection of a CMAR firm, as well as process deadlines, are outlined in Texas 
Gov’t Code § 2269.253 and § 2269.254. In summary, these statutes allow for procurement of 
the CMAR firm in either a one-step process (via a request for proposals (RFP)) or a two-step 
process (via a request for qualifications (RFQ) followed by an RFP). The Owner shall state 
the selection criteria in the RFQ and/or RFP. In the two-step process, the Owner is not 
allowed to request fees or prices during the RFQ phase. In addition, the Owner has 45 days 
from the day on which the final proposals are opened, to evaluate and rank the submitted 
proposals. 
 
DB Firm Selection: 
The selection of a DB firm begins with an RFQ prepared by the Owner. The RFQ shall 
include the criteria for selection of the DB firm as well as a design criteria package (Texas 
Gov’t Code § 2269.357). Each firm responding to the RFQ must be ready to certify to the 
Owner that each member of the DB firm’s team was selected based on demonstrated 
competence and qualifications, as provided by Texas Gov’t Code § 2254.004. The Owner 
shall select a DB firm using a combination of technical and cost proposals as provided by 
Texas Gov’t Code § 2269.361. 
 
In addition, for a DB project, the Owner shall procure an Independent Engineer (IE) (if not 
in-house), on the basis of demonstrated competence and qualifications as provided by 
Texas Gov’t Code § 2254.004. 

6. Contract Requirements 

Regardless of the AD methodology chosen, the terms of the project’s AD firm construction 
contract must comply with all applicable TWDB funding program requirements (see Part III 
TWDB Project Implementation Processes for additional information). 
 
All contracts to be funded by the TWDB shall include the applicable TWDB Supplemental 
Contract Conditions (SCC) in their entirety (or as modified with agreement and prior 
written approval of the TWDB project engineer) and all applicable TWDB programmatic 
forms (see “Additional Resources” section above, for links to these resources). 
 
From the Water and Wastewater Design-Build Handbook: “Contracts used for collaborative-
delivery should be fair, balanced, and clear. They should promote collaborative aspects by 
proactively and cooperatively identifying project-specific risks, determining how they will be 
handled, and reasonably allocating each to the party best able to address and mitigate it, 
according to DBIA’s best practices.” 
 
CMAR contract – The TWDB recommends that the CMAR contract include: 
• a clearly defined scope of work, 
• clearly defined responsibilities and relationship between the design engineer and the 

CMAR, 
• documentation to address work that may be self-performed by the CMAR, in accordance 

with Texas Gov’t Code § 2269.255 (see Part II.D.1.e – CMAR Bidding on Work Packages),  
• clearly define elements of work that may be considered “minor work” (see Part II.D.1.g – 

Minor Work) along with the defined minor work criteria, 
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• clearly identified proposed Early Work Packages (see PartII.D.1.f – Early Work 
Packages) as applicable, 

• documentation to address responsibilities for testing, and inspection, and quality 
control during construction, and 

• appropriate TWDB SCC and forms as discussed in Part II.C of this guidance. 
 
DB contract - A comprehensive list of items to consider when preparing a DB contract can 
be found in the Water/Wastewater Sector, Design-Build Done Right™ 2015 publication from 
the Design-Build Institute of America7 . TWDB staff recommends that the Applicant refers to 
this resource when preparing its DB contract. This document can be found online at: 
https://dbia.org/wp-content/uploads/2018/05/Best-Practices-Water-Wastewater.pdf 
 
Some items to consider, as highlighted in this document are: 
• identification of significant project-specific risks and a clear identification of how those 

risks will be handled, 
• fair (and clear) process for review and resolution of potential changes to the contract 

and adjustments in contract price and time, 
• dispute resolution process, 
• the contract should clearly specify the owner’s role during project execution, including 

acting upon design and other submittals, and role in quality assurance/quality control, 
and 

• define the role of the engineer of record and how will they communicate with the 
owner. 

 
In addition, for TWDB funded projects:  
• the appropriate TWDB SCC and forms as discussed in Part II.3 of this guidance must be 

included in the contract, and 
• documentation to address responsibilities for testing, and inspection, and quality 

control during construction must be provided. 
 
  

 
7 Water/Wastewater Sector, Design-Build Done Right™, Design-Build Practices, Design-Build Institute of 
America. December 2015. 

https://dbia.org/wp-content/uploads/2018/05/Best-Practices-Water-Wastewater.pdf
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Part II - TWDB Project Implementation Processes 
Each AD project will be unique. Below are general TWDB project guidelines. The Applicant should 
discuss the guidelines below, with the Regional Water Project Development (RWPD) Team assigned 
to its project and clarify any questions early in the process. For an overview of requirements 
applicable to each funding program, the Applicant is referred to the Engineer’s Checklist document 
found at 
https://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf 
(current version of the form is included as Attachment 1) (note that every effort has been made to 
clarify where a requirement does not apply to the AD firm or their subcontractors. If you have 
questions, please discuss with the TWDB project manager). 
 

A. Application Phase 
1. If funding is from either the CWSRF or DWSRF programs, then the project must be included 

in the Intended Use Plan (IUP). 
2. The Applicant is invited to apply for CWSRF or DWSRF funding from the TWDB. An 

invitation does not mean a funding commitment is granted. 
3. If funding is from the SWIFT program, the project must be a recommended water 

management strategy with an associated capital cost in the most recently adopted State 
Water Plan at the time abridged applications are due to the TWDB for consideration. 

4. A pre-application meeting must be held prior to submittal of an application for funding the 
proposed AD project. 

5. If the project’s planning phase is complete and the Applicant is requesting funds for the 
subsequent design and construction phases, then an Engineering Feasibility Report (EFR) 
and a Federal Environmental Review Form (for Federal Programs) or an Environmental 
Data Form (for State Programs) will be required as part of the application. 

6. The Owner/Applicant submits a complete application. See TWDB application form 
https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0148.doc, or the online 
application (OLA) https://ola.twdb.texas.gov/. 

7. As discussed in Part I.B.3 above, the Applicant will be asked to provide a certification letter 
addressing the following (as outlined in Texas Gov’t Code § 2269): 

• justification to use an AD method of project delivery, 
• benefits of using AD compared to traditional Design-Bid-Build, 
• Applicant eligibility to use AD method. 

B. Design Engineer (for CMAR) and Independent Engineer (for DB) Firm 
Selection  
1. Contracts for engineering services must be submitted for review prior to execution. Note 

that this review by the TWDB is not to determine the legal validity of the contract, but to 
evaluate scope of work and eligibility for funding through the TWDB funding programs. 

2. For DWSRF and CWSRF Equivalency funding, all professional services must follow the DBE 
requirements set forth in TWDB-0210. All DBE forms must be submitted for review and 
approval, prior to execution of the contract to ensure eligibility of funding. 

3. For CWSRF Equivalency funding, the Applicant must certify that the consulting engineer 
services were procured in accordance with the requirements of the Federal Water Pollution 
Control Act as interpreted by the Environmental Protection Agency (See TWDB-1108) 

https://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf
https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0148.doc
https://ola.twdb.texas.gov/
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4. For CMAR projects, the Applicant shall provide a certification regarding the Applicant’s 
Design Engineer and its representation to comply with Texas Gov’t Code § 2269.252(b) and 
(c). 

5. For DB projects, the Applicant shall provide a certification regarding independence of its 
representative engineer (Independent Engineer) per Texas Gov’t Code § 2269.355. 

C. AD Firm Selection, Documentation, and Contract Review  
The Applicant’s contract with the AD firm, as well as the advertisement for proposals, must 
include all program specific language and bonding requirements. This language is found in the 
TWDB Supplemental Contract Conditions found at: 

 
For CWSRF & DWSRF Equivalency projects:  

https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0550.pdf 
For CWSRF & DWSRF Non-Equivalency projects:  

https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0551.pdf 
For State loan projects:  

https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0552.pdf 
 

The TWDB SCC should be included in the contract documents and not as an appendix. 
In addition, specific program requirements are summarized in the “Plans and Specifications 
Submittal Form (Engineer Checklist)”, Attachment 1, found at: 
http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf 
 
Note: The DWSRF Non-Equivalency (NEQ) is a new funding option beginning with the FY 2020 
IUP.  The TWDB Supplemental Contract Conditions documents, TWDB-0550 and TWDB-0551, 
are currently being updated to reflect this option. In general, all current TWDB-0551 conditions 
will apply to the DWSRF NEQ program; however, please discuss with the TWDB project 
manager the requirements that apply to this new program option. 
 
For DWSRF and CWSRF Equivalency funding, all services must follow the DBE requirements set 
forth in TWDB-0210. Procurement of the AD firm must be approved prior to contract execution 
to ensure funding eligibility. A summary of the DBE forms required from the Owner and AD firm 
can be found in Attachment 3. 

1. Construction Manager-at-Risk (CMAR) Projects  
a. Typically, planning has been completed prior to selection of the CMAR and execution of 

the AD contract. An EFR and Federal Environmental Review Form or Environmental 
Data Form must be submitted (see Part II.A - Application Phase) for review. The EFR 
must be approved and an Environmental Determination issued by TWDB staff before 
design or construction funds can be made available to the Owner. 

 
b. CMAR selection documentation 

The Owner shall provide documentation to demonstrate compliance with Texas Gov’t 
Code § 2269.253 and § 2269.254.  Documentation shall include: 
• a copy of the RFP for a one-step process or RFP and RFQ for a two-step process 

(Texas Gov’t Code § 2269.253), and 
• if DWSRF or CWSRF Equivalency funding, then also include the applicable set of 

Disadvantaged Business Enterprise forms (see TWDB-0210) and appropriate 
supporting documentation. The guidance and forms can be found at 
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0210.pdf 

https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0550.pdf
https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0551.pdf
https://www.twdb.texas.gov/financial/instructions/doc/TWDB-0552.pdf
http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf
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c. CMAR contract review and acceptance 
The process includes the following general steps: 
• The Owner submits a copy of the draft Owner/CMAR contract for review for 

compliance with TWDB funding program requirements. 
• All TWDB programmatic requirements as provided in the appropriate version of the 

TWDB SCC (TWDB-0550, 0551, or 0552) must be included in the CMAR contract. 
Any modifications to the SCC must receive prior written approval by the TWDB 
project manager. The SCC can be found at 
http://www.twdb.texas.gov/financial/instructions/index.asp. 

• The TWDB recommends that the Owner consider adding a discussion regarding the 
factors identified below to the CMAR contract. These are recommended as BMP 
additions to the CMAR contract, intended to help prevent or reduce problems and 
conflicts that may arise due to ambiguity between roles and responsibilities of the 
CMAR and the Design Engineer, as well as to avoid confusion regarding when the 
CMAR may self-perform or  perform minor work. 
- Clearly define the responsibilities and relationships between the Design 

Engineer and the CMAR. This is especially important if a Risks and 
Responsibilities Matrix (or similar type of documents) has not been prepared. 

- If known at the time of preparation of the contract, address work to be self-
performed by the CMAR. See requirements for this under Section II.D.1.e below. 

- Address testing and inspection during construction. 
- See also Part I.B.6 of this guidance. 

• TWDB will provide a comment letter, if necessary, to communicate any concerns 
with the draft contract. 

• Once all concerns have been properly addressed, the TWDB will concur in the award 
of the contract (CMAR contract acceptance). 

• The Owner will execute the CMAR contract and submit a copy of the executed 
contract to the TWDB. Note that the CMAR will provide the payment and 
performance bonds in an amount not less than 100 percent of the contract price 
(GMP or fixed price amount) and meet the requirement of Texas Water Code 
§17.183(2)(A) and (B). If a price has not been agreed upon, the CMAR may provide a 
bid bond, or other financial security acceptable to the Owner, in accordance with 
Texas Government Code §2269.258.  

• For the purposes of TWDB’s tracking system, the CMAR contract is considered 
contract No. 1 (CID-01-00). 

2. Design-Build (DB) Projects  
a. Typically planning has been completed prior to selection of the DB firm and execution of 

the DB contract. An EFR and Federal Environmental Review Form or Environmental 
Data Form must be submitted (see Part II.A - Application Phase) for review. The EFR 
must be approved and an Environmental Determination issued by TWDB staff before 
design or construction funds can be made available to the Owner. 

 
b. Provide documentation that the Owner meets the legal requirements to use the DB 

procurement method to construct the project, including: 
• The project may cover only a single integrated project, and aggregated projects are 

not allowed (Texas Gov’t Code § 2269.353(b)); 

http://www.twdb.texas.gov/financial/instructions/index.asp
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• Provide justification for determining the circumstances under which DB method is 
appropriate for the project. The justification should address the criteria outlined in 
Texas Gov’t Code § 2269.353(c)(1-4); and 

• Provide certification regarding compliance with Texas Gov’t Code § 2269.354 
(regarding limitation on number of projects). 

 
c. DB selection documentation 

Owner shall provide documentation to demonstrate compliance with Texas Gov’t Code § 
2269.357 through § 2269.362. Documentation shall include: 
• Copy of the Request for Qualifications (Texas Gov’t Code § 2269.357); 
• Design Criteria Package (Texas Gov’t Code § 2269.358); 
• Evaluation of DB Firms (Texas Gov’t Code § 2269.359). Including DB certification 

that its designated or selected engineer was procured based on demonstrated 
competence and qualifications as required in Texas Gov’t Code § 2254.004 (Texas 
Gov’t Code § 2269.359); and 

• For eligible SRF-funded projects, the applicable Disadvantaged Business Enterprise 
forms (See TWDB-0210), located at 
http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0210.pdf 

 
d. DB contract review and acceptance 

• The Owner submits a copy of the draft DB contract, for review for compliance with 
TWDB funding program requirements. 

• All TWDB programmatic requirements as provided in the appropriate version of the 
TWDB SCC (TWDB-0550, 0551 or 0552) must be included in the DB contract. Any 
modifications to the SCC must receive prior written approval by be the TWDB 
project manager. The SCC can be found at 
http://www.twdb.texas.gov/financial/instructions/index.asp 

• The TWDB recommends that the project Owner familiarize itself with the DB 
contract development recommendations found in the Water/Wastewater Design 
Build done Right Manual8, when evaluating the most appropriate contract 
conditions.  
The contract should clearly identify the Owner’s and the DB firm’s expectations on 
issues such as role of the Owner’s representative (if applicable), expectations on 
performance guarantees, role of the designer(s) of record (Design Engineer or 
Engineer of Record), commissioning, acceptance, testing, inspection, project close 
out, etc.  

• TWDB will provide a comment letter, if necessary, to communicate any concerns 
with the draft contract. 

• Once any and all concerns have been properly addressed, the TWDB will concur in 
the award of the contract (DB contract acceptance). 

• The Owner will then execute the DB contract and submit a copy of the executed 
contract to the TWDB. Per § 2269.367(c), if at this time the DB cannot provide 
performance and payment bonds, it shall provide a bid bond or other financial 
security acceptable to the Owner, to ensure that the performance and payment 
bonds will be provided before beginning of construction activities, as provided in 
Texas Government Code §2269.311. 

 
8 Water/Wastewater Sector. Design-Build Done RightTM, Design-Build Best Practices, Design Build Institute of 
America, December 2015 

http://www.twdb.texas.gov/financial/instructions/doc/TWDB-0210.pdf
http://www.twdb.texas.gov/financial/instructions/index.asp
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• The performance and payment bonds shall be in an amount not less than 100 
percent of the construction amount and must meet the requirements of Texas Water 
Code §17.183(2)(A) and (B).  

• For the purposes of TWDB’s tracking system, the DB contract is considered contract 
No. 1 (CID-01). 

D. Project Construction – Preparation of Work Packages 
This section discusses the process to submit construction work packages for review and 
approval. Please see Section III – Recommended Best Management Practices below for 
additional actions recommended to be taken by the entity in order to help reduce TWDB review 
and turn-around times.  

 
Note that each set of P&S (Design Package) submitted for review is to include a completed copy 
of the Plans and Specifications Submittal Form checklist. This checklist is found as 
Attachment No. 1 and can be also found on the TWDB website at: 
http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf 
Note: that every effort has been made to clarify, in Attachment No. 1, where a requirement does 
not apply to the AD firm or their subcontractors. If you have questions, please discuss with the 
TWDB project manager. 
 
In addition, all project related documents are to be submitted as high-quality searchable PDF 
files. If the file is too large to submit via email, please contact the TWDB project manager for a 
link to a share drive option. 

1. CMAR: 
This discussion anticipates that only one set of P&S documents will be issued for the entire 
project. If the project will be split into several sets of P&S, please discuss with the TWDB 
project manager. 
 
a. Construction Contract Front-End documents review: 

• Best Management Practices (see Section III) suggest that the Owner submit for 
review, ahead of the submittal of P&S, a contract front-end documents template to 
be used with all Work Packages on the project. The template will consist of the draft 
contract between the CMAR and the subcontractors, and must include the 
appropriate TWDB SCC, any special environmental conditions (standard 
environmental conditions are included in the SCC), and all project-relevant forms 
(see Attachment No. 2). 

• Not as a BMP, but as a required component of a complete submittal, the Owner must 
also submit a completed Plans and Specifications Submittal Form checklist. (see 
Attachment No. 1). 

• TWDB will review this submittal and provide comments. Once all comments have 
been appropriately addressed by the entity/CMAR, the resulting preapproved set of 
front-end template documents will only need to be re-reviewed if there are any 
changes that must be identified by the entity/CMAR.  

• Any changes to the SCC or template front-end documents that may be desired by the 
entity/CMAR must be discussed with, and approved by, TWDB staff prior to any 
revisions. 

 
 

http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf
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b. Construction Contract Design Package (P&S) documents initial review: 
• The Owner may submit a Design Package (design-only documents) that is an 80 to 

90 percent complete draft set, for an initial review. This set must be stamped by the 
engineer as “for review only, not for construction”. TWDB will conduct a design-only 
review only for compliance with TCEQ rules.  
- Note: per Letter of Agreement (LOA) between the TWDB and TCEQ (Texas 

Administrative Code § 354.5), TCEQ retains review authority over certain water 
projects. For these projects, TWDB will rely on TCEQ’s technical review and 
approval of the complete set of P&S. 

- Exceptions and variances to TCEQ rules must be approved by the TCEQ (§ 
290.39(l) and § 217.2(78) and § 217.4). The consultant shall contact TCEQ to 
obtain approval of any variance or exception and submit a copy of TCEQ’s 
approval to the TWDB. 

• The Design Package may be for the entire project (overall P&S) or for specific, stand-
alone, project components. 

• The TWDB will provide a comment letter, if necessary, to communicate any 
concerns with the 80-90 percent complete set of project P&S. 

• A final design review and approval will be issued when the Work Packages are 
prepared for bid (see below). 
 

c. Work Packages – (Preparation of Work Packages and Notices to Proceed (NTP)) 
• The CMAR works with the Engineer to prepare and submit Work Packages to the 

TWDB for 100 percent complete design review. 
• A complete Work Package to be submitted for review and approval by TWDB shall 

include: 
- The Work Package template that has been pre-approved by the TWDB (see Part 

II.D.1.a above). The template must now be filled in with specific work package 
information (such as description of work; contract time; date; location to submit 
proposals; etc., as well as any special environmental conditions) for each 
individual construction-phase subcontract to be bid. If no front-end documents 
template was submitted earlier in the process (as recommended above), the entity 
and CMAR will include a complete set of front-end documents for review at this 
time. 

- A 100 percent complete set of P&S for the portion of the overall CMAR 
construction project to be bid within an individual Work Package.  

- A transmittal letter addressing any comments provided by TWDB staff on the 
80-90 percent complete set of P&S (see Part II.D.1.b above).  

- The following should be kept in mind when submitting the P&S: 
 if the Work Package is part of an “overall set” of P&S, the design engineer 

shall identify the relevant technical specifications and plan sheets applicable 
to the individual Work Package under review,  

 if there are any changes to the portion of the overall set of 80-90 percent 
P&S submitted for initial review that apply to the individual Work Package, 
then the design engineer shall highlight those changes in the  transmittal 
letter and on the plan sheet(s), 

 should there be any TWDB work-package-specific comments, those will be 
communicated to the design engineer. 
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• If there are no additional comments or revisions, the Work Package will be stamp-
approved by TWDB for bidding and an approval letter (approval to bid) will be 
issued. 

 
d. NTP and construction approval 

• The CMAR bids each Work Package and selects a subcontractor for that Work 
Package. At this point, the CMAR submits the required bid documents to TWDB for 
review and concurrence of award. Please see Attachment No. 2: Alternative 
Delivery Contracts – Required Bid Documents (Bid Documents Section) (Texas 
Admin. Code § 363.43(c)(1); § 371.63(c)(2) and (d); § 375.83(c)(2) and (d)). 

• The CMAR (or the Owner, if the CMAR bids on the Work Package), shall provide a 
copy of the fully executed CMAR/subcontractor contract documents for a consistency 
review (TWC § 17.183 and § 17.184, as well as TAC § 363.43(c)(2); § 371.63(f)); § 
375.83(f)). The executed contract shall include the documents listed in Attachment 
No. 2 - Alternative Delivery Contracts – Required Bid Documents (Executed 
Contract Documents Section). 

• Once all bid documents have been submitted, and DBE approvals issued (when 
applicable), the TWDB will issue a letter concurring with the issuance of a NTP on 
the Work Package. 

• This process repeats for each Work Package. 
 

e. CMAR Bidding on Work Packages (Self-Performance) 
Texas Gov’t Code § 2269.255(b) provides that the CMAR may seek to perform a portion 
of the work itself if the CMAR submits its bid or proposal for a portion of the work in the 
same manner as all other contractors or subcontractors. If the CMAR chooses to submit 
a bid, then the Owner will have the responsibility to determine whether or not the 
CMAR’s bid provides the best value for the Owner. 

 
If the CMAR seeks to self-perform a portion of the work, then the Owner shall provide a 
description of the bid process and a certification that: 
• the CMAR submitted its bid or proposal for that Work Package in the same manner 

as all other trade contractors or subcontractors; and 
• the Owner determined that the CMAR’s bid proposal provided the best value. 

 
The general process for Work Package review and approval is as described in Part II.D.1 
paragraphs b, c, and d, above. 

 
f. Early Work Packages (EWP) 

There may be opportunities to perform some early work on a project. This may include 
work such as access roads, excavation, dewatering, and long-lead equipment. Any 
proposed EWP must be clearly identified and discussed with TWDB prior to bidding. 
The Owner and CMAR shall provide justification for any proposed EWPs. Note that: 
• proposed EWPs should be identified in the Owner/CMAR contract (I.B.6); 
• all early work to be procured must have an approved environmental 

determination and engineering feasibility report; 
• each EWP must have 100 percent complete P&S; and 
• TWDB may consider review and approval of P&S for procurement of long-lead 

equipment, with a separate review and approval of a conformed set of P&S once the 
100 percent complete P&S are finalized. Note: that any approvals will require 
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that all programmatic requirements be met, including an approved 
environmental determination and EFR (planning for the project component 
completed). 

 
The general process for work package review and approval is as described in Part II.D.1 
paragraphs b, c, and d, above. 

 
g. Minor Work 

Any proposed minor work must be clearly defined and included in the general 
conditions of the contract (§ 2269.001(4) and § 2269.2269.255 (a)). The Owner and its 
legal counsel are responsible for defining what type of work constitutes “minor work”. 
The Owner and its legal counsel shall provide a certification that the proposed method 
of procurement meets the requirements of the law applicable to the Owner. 

2. DB: 
In a DB project, the Design-Builder is the single entity hired by the Owner to design, permit, 
construct, and commission the project. In a DB project, construction proceeds as the P&S 
(Design Packages) are prepared and approved by the Owner. For a TWDB funded project, 
TWDB approval of the design documents, must also be obtained in order to ensure the 
project is eligible for TWDB funding. 
 
Construction Contract Design Package (P&S) documentation review and NTP 
• Each Design Package (design-only documents) must be submitted to TWDB for review 

and approval, prior to construction (TAC § 363, § 371, and § 375). 
• The Design-Builder may submit design packages that are 80 to 90 percent complete 

draft sets, for initial review. This set must be stamped by the responsible engineer as 
“for review only, not for construction”. TWDB will conduct a design review only for 
compliance with TCEQ rules.  
- Note: that per LOA between the TWDB and TCEQ (Texas Admin. Code § 354.5), 

TCEQ retains review authority over certain water projects. For these projects, 
TWDB will rely on TCEQ’s technical review and approval of the design package. 

- Variances and exceptions to TCEQ rules must be approved by the TCEQ (TAC § 
290.39(l) and § 217.2(78) and § 217.4). The consulting engineer shall contact 
TCEQ to obtain approval of any variance or exception and submit a copy of TCEQ’s 
approval to TWDB. 

• The TWDB will provide a comment letter, if necessary, to communicate any concerns 
with the Design Package(s). 

• Once any concerns have been properly addressed and 100 percent complete P&S are 
submitted for the proposed Design Package, the TWDB will stamp-approve the Design 
Package and issue an approval letter. 

• The Design-Builder shall submit bid documents identified in Attachment No. 2 as well 
as required DBE forms (if applicable).  

• After bid forms are received and DBE is approved (if applicable), the Owner issues 
NTP to the Design-Builder on the approved Design Package. 

• If not previously submitted or if this is the first construction package, the Design-
Builder will provide performance and payment bonds in an amount not less than 100 
percent of the project’s estimated construction cost and meeting the requirements of 
TWC §17.183(2)(A) and (B). 

• The TWDB will then issue a concurrence with the entity’s NTP. 
• This process will repeat for each Design Package. 
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E. Availability of Funds 
Funds for design and construction are made available according to the funding program’s 
specific rules and requirements; and upon receipt of sufficient documentation regarding the use 
of funds (when required by funding program). 
 
In general, progression for the availability of funds is as follows: 

1. Closing, Planning, and Land Acquisition Costs: 
a. Fiscal Services funds: After Board commitment and completion of all closing 

prerequisites. 
b. Planning Phase funds (Permitting, Environmental, Engineering-Planning, and applicable 

special engineering): After receipt of executed professional services contracts for the 
planning or permitting phase and upon completion of all planning-phase prerequisites. 

c.  Land Acquisition funds: Follow applicable State or Federal land acquisition and 
appraisal rules (based on funding program). 

 

2. Design and Construction Costs: 
a. CMAR: 

i. Design Phase funds: Engineering design tasks (performed by the Owner’s design 
engineer), are eligible for funding once the project’s planning phase (including 
issuance of an environmental determination) has been approved and upon 
completion of all design-phase prerequisites. 

ii. CMAR Preconstruction Services: After receipt of executed contracts for the design 
phase preconstruction services and upon approval of an engineering feasibility 
report (including issuance of an environmental determination for the project). 
CMAR contracts must be approved by TWDB prior to eligibility for funding of any 
preconstruction services by the CMAR (see Part II.C.1.c above). Any special fees 
included in the CMAR contract (such as design phase service fees), will be made 
available in accordance with the terms of the contract and after all applicable 
requirements as described above have been met. 

iii. Construction Phase funds: After the Owner and CMAR execute a Guaranteed 
Maximum Price (GMP) or agree on a Fixed Price, for the associated approved Work 
Packages; the CMAR has provided the required performance and payment bonds, 
and TWDB has issued concurrence in NTP for each of the approved Work Package 
(see Part No. II.D.1.d above).  
• Ninety-five percent of the approved and eligible construction costs are available 

when a NTP is issued. Funds for construction costs pending approval will be 
made available as they are approved. Note that funds are released according to 
program guidelines. 

• Availability of the remaining five percent is contingent upon TWDB’s issuance of 
a Certificate of Approval (COA) for work associated with the approved package 
and for the project as a whole. A list of documents needed to issue a COA for a 
CMAR Work Package can be found in Section F below. There may be a few 
exceptions to the required documents, about which the TWDB project manager 
will be able to provide clarification at the beginning of the construction project. 

• All contract amendments and change orders must be submitted to TWDB for 
review and approval prior to execution. 
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• Any construction-phase service fees included in the Owner/CMAR contract, will 
be available in accordance with the terms of the contract. 

 
b. DB:  

i. Design Phase funds: After receipt of executed contracts for the design phase and 
upon approval of an engineering feasibility report (including issuance of an 
environmental determination for the project). DB contracts must be accepted by 
TWDB prior to eligibility for design funding (see Parts I.B.6 and II.C.2.d above). Any 
special fees included in this contract will be made available in accordance with the 
terms of the contract and after all applicable requirements as described above have 
been met. 

ii. Construction Phase funds: After issuance of any applicable permits and after design 
package approval and issuance of concurrence with NTP (see Part II.D.2. above).  
• Ninety-five percent of the design package cost are available when a NTP is 

issued. Note that funds are released according to program guidelines. 
• Availability of the remaining five percent will be contingent upon TWDB’s 

issuance of a Certificate of Approval (COA) for work associated with the 
approved Design Package. A list of documents needed to issue a COA for a DB 
Design Package can be found in Section F below.  There may be a few exceptions 
to the required documents, about which the TWDB project manager will be able 
to provide clarification at the beginning of the construction project. 

• All contract amendments and change orders must be submitted to TWDB for 
review and approval prior to execution. 

F. Releasing Final Retainage on Construction Work Packages 
Prior to approval for the release of final retainage on each Work Package or Design Package, the 
TWDB’s Executive Administrator must issue a Certificate of Approval (COA) for each Work 
Package/Design Package. The AD firm (or Owner, when appropriate) shall submit the 
documents listed below for the approval process (please discuss this list with the TWDB project 
manager as some of these may not apply to a particular package). 
 
1. Certification from the Owner, AD firm, and design engineer (for CMAR) that the project 

included in the Work Package was completed in accordance with approved contract 
documents (plans and specifications).  

2. Copy of the final pay request. 
3. Warranty statement (from engineer or entity) with a duration of at least 12 months from 

the date of completion of the work. 
4. Certification by the Owner that the project was completed in compliance with the U.S. Iron 

and Steel Requirements (TWDB-1105-A) (if applicable). 
5. Final American Iron and Steel Certification (TWDB-1106-C) from the Owner (if applicable). 
6. All change orders issued for the Work Package have been approved. 

G. Project Completion and Close Out 
Once all work has been completed, the Owner will provide a copy of the following 
documentation: 
 
1. COA documentation for any Work Package that has not yet been closed (see item 6 above). 
2. AD firm affidavit that all bills, except for retainage, have been paid.  
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3. Owner’s project acceptance letter. 
4. Request for release of any eligible funds that have not yet been released, following the 

procedures discussed above. 
5. Confirmation by the Owner of the receipt of a complete set of "as-built" drawings (if 

applicable). 
6. Any remaining final pay requests. 
7. Warranty statement (from engineer or Owner) with a duration of at least 12 months from 

the date of project completion.  
8. Responsible Engineer’s certification of contract completion date. 
9. Certification by the Owner and AD firm that the project was completed in compliance with 

the U.S. Iron and Steel Requirements (TWDB-1105-A) (if applicable). 
10. Final American Iron and Steel Certification (TWDB-1106-C) from the Owner and AD firm (if 

applicable). 
11. All change orders not previously submitted/approved. 
12. Project Public Awareness Certification (if applicable)  
13. Fiscal Sustainability Plan (if applicable) 

 
H. Ineligible Project Components  

In general, the following are not eligible for TWDB funding (note this is not an exhaustive list): 

1. Testing, remediation, or disposal of contaminated or potentially contaminated materials. 
2. Street paving beyond what is required to bring a street to the condition it was before the 

work began (for line work projects). 
3. Unallocated contingencies. 
4. Unallocated expenses. 
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Part III - Recommended Best Management 
Practices 

The best management practices listed below are additional actions recommended to be taken by 
the entity in order to help reduce TWDB review and turn-around times. 
 
Note: high quality searchable PDF files of all documents submitted for review are required. 
 
Suggested BMPs: 

1. Bookmark or index all submittals (particularly P&S and contract documents), in order to 
reduce the time staff must spend searching for required review information. 

2. The entity should perform their own QA/QC on the documents they intend to submit for 
TWDB review or approval. The following are just a few examples of real case projects, and 
issues that have caused delays on those reviews. 
a. Mislabeled documents – ensure the correct TWDB project identifier is used on all 

documents. 
b. Ensure that, as applicable, documents are properly signed. 
c. If the entity is seeking funding from TWDB for all project elements, then all project 

elements should receive approval from TWDB prior to construction.  
d. Submit concise, accurate, complete documents without missing pages, including all 

attachments. 
e. Avoid duplication of attachments, guidance, or forms within a document. 

3. For CMAR projects, when possible, ahead of submittal of plans and technical specifications, 
submit the project’s front-end CMAR/subcontractor construction contract documents 
template (including TWDB appropriate SCC and relevant forms), as discussed above under 
Part II.D.1.a. This pre-approved boilerplate set of documents will then only need review if 
there are any changes identified by the design engineer or the entity. 
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Attachment No. 1: 
 
 

Plans and Specifications Submittal Form 
 
The following images are of the P&S submittal form checklist. The document can be found at 
http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf 
 
The form was created to address all TWDB funding programs and documents necessary for a DBB 
project. We have highlighted in the pictures, items that may not apply to the subcontract in an 
Alternative Delivery project, as well as items that are the responsibility of the project Owner 
(such as Site Certificate).  
 

 

http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf
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Attachment No. 2: 
Alternative Delivery Contracts – Required Bid Documents 
Based on the funding program, the following language and forms must be included in the CMAR, DB, 
and Work Package contracts. Please refer to the Engineers Plans and Specifications checklist found 
on the TWDB website at: 
http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf 
 

 

  

http://www.twdb.texas.gov/financial/instructions/doc/Engineering_PlansSpecs_Checklist.pdf
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Attachment No. 3: 
Disadvantaged Business Enterprise Process for Construction Manager-at-Risk 
and Design-Build Projects 

 
Construction Manager at Risk (CMAR) Projects: 
1. Approval of loan recipient’s procurement of the CMAR: 

a. Forms needed from loan recipient: TWDB-0216 with supporting documentation and 
TWDB-0373. 

b. Forms needed from CMAR: TWDB-0217. 
 

2. CMAR procurement of sub-contractors: 
a. If Using a One-Step Procurement Process: 

As the CMAR procures sub-contractors, the CMAR submits form TWDB-0216 with 
supporting documentation and form TWDB-0373 for each sub-contractor. 

 
b. If Using a Two-Step Procurement Process: 

i. The two-step process includes the CMAR issuing a Request for Interest (RFI), creating 
a pre-qualification list, then issuing a Request for Proposal (RFP).  

1. Goal of the RFI: to compile a list of sub-contractors that are interested in 
performing work on the project. The RFI informs all interested contractors of 
the TWDB and other requirements on the project. 

2. Goal of the RFP: a selected scope of work from the overall RFI scope of work for 
the smaller Work Package. Please note that during the RFP additional 
solicitation may be done to ensure the bid is competitive if not enough sub-
contractors in that line of work responded to the RFI. 

ii. DBE forms to be submitted to the TWDB: 
1. If the Recommended Contractor is on the RFI Pre-Qualification List, then the 

CMAR submits TWDB-0216 with supporting documentation from RFI; and 
TWDB-0373. 

2. If the Recommended Contractor is not on the RFI Pre-Qualification List, then the 
CMAR submits TWDB-0216 with supporting documentation for the additional 
solicitation done during the RFP and revised TWDB-0373. 

Design-Build Projects: 
1. Approval of loan recipient’s procurement of the DB Firm: 

a. Forms needed from loan recipient: TWDB-0216 with supporting documentation; and 
TWDB-0373 

b. Forms needed from DB Firm: TWDB-0217 
 

2. Design-Builder procurement of sub-contractors: 
a. As the Design-Builder procures sub-contractors, the DB firm submits, for each sub-

contractor form TWDB-0216 with supporting documentation and form TWDB-0373. 
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